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1 Filed Jul 10 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

VICTRYLITE CANDLE CO., a Wisconsin Corporation, 
Oshkosh, Wisconsin, Plaintiff 

vs. 

CHARLES F. BRANNAN, Secretary of Agriculture, G. 
F. GEISSLER, Administrator, Production and Mar¬ 
keting Administration, HARRY E. REED, Director, 
Live Stock Branch of the Production and Marketing 
Administration, E. L. GRIFFIN, Chief, Insecticide 
Division, Live Stock Branch of the Production and 
Marketing Administration, and JAMES P. McGRAN- 
NERY, Attorney General of the United States, De¬ 
fendants 

CIVIL ACTION NO. 3059-’52 
Complaint For Injunction 

TO THE HONORABLE JUDGES OF THE SAID 
COURT: 

VICTRYLITE CANDLE CO., a Wisconsin corporation, 
by Edward Brodkey, Frank E. Gettleman, Arthur Gettle- 
man, and Horace A. Young, its attorneys, complains of 
CHARLES F. BRANNAN, Secretary of Agriculture, G. 
F. GEISSLER, Administrator, Production and Market¬ 
ing Administration, HARRY E. REED, Director, Live 
Stock Branch of the Production and Marketing Adminis¬ 
tration, E. L. GRIFFIN, Chief, Insecticide Division, Live 
Stock Branch, Production and Marketing Administra¬ 
tion, and JAMES P. McGRANNERY, Attorney General 
of the United States, and alleges: 

1. Plaintiff is a Wisconsin corporation, having its 
principal place of business in the City of Oshkosh, Wis- 
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consin, and is a citizen of the State of Wisconsin. De¬ 
fendants, CHARLES F. BRANNAN, Secretary of Agri¬ 
culture, G. F. GEISSLER, Administrator, Production 
and Marketing Administration, HARRY E. REED, Di¬ 
rector, Live Stock Branch of the Production and Market¬ 
ing Administration, E. L. GRIFFIN, Chief, Insecti- 
2 cide Division, Live Stock Branch, Production and 
Marketing Administration, and JAMES P. Mc- 
GRANNERY, Attorney General of the United States, in 
the jurisdiction of the District Court for the District of 
Columbia, are officials of the United States Government, 
being officers or agents thereof empowered by Congress 
with the due and proper administration of the Federal 
Insecticide, Fungicide and Rodenticide Act of 1947, and 
having their principal places of business in Washington, 
District of Columbia. 

2. This action arises under the provisions of the Fed¬ 
eral Insecticide, Fungicide and Rodenticide Act of 1947, 
Title 7, U.S.C.A. Ch. 6, Sec. 135g, 61 Stat. 170, Section 
9, and the Constitution of the United States, as herein¬ 
after more fully appears. This court has, moreover, 
jurisdiction by virtue of the fact that this is a Civil 
Action between the litigants of diverse citizenship where¬ 
in the matter in controversy exceeds the sum or value 
of $3000.00, exclusive of interest and costs, in accordance 
with Title 28, U.S.C. Section 1332. 

3. Plaintiff is and has been for more than ten (10) 
years last past, the manufacturer of candles, and for 
more than tw^o (2) years last past, the manufacturer of 
a product known as “MOSKEETO-LITES with an ef¬ 
fective mosquito repellent.” Sales of ‘‘MOSKEETO- 
LITES” are made through plaintiff’s distributors direct 
to consumers, and in connection with said sales, plaintiff 
advertises its said product as having such mosquito re¬ 
pellent qualities and labels its said product and the car¬ 
ton containing same in accordance therewith. The state- 
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ments contained in said advertising and upon the said 
labels and cartons have been prepared with care under 
scientific and legal direction and in the utmost of good 
faith; no representations have been made thereunder 
which the plaintiff and its officers and agents did not be¬ 
lieve, and have reason to believe, were and are true; 

and nothing contained therein has been or is false, 
3 fraudulent, or in any respect misleading, to the in¬ 
jury or damage of any purchaser or consumer. 

4. The product “MOSKEETO-LITES with an effec¬ 
tive mosquito repellent’ ’ contains no substance or ma¬ 
terial, or combination of substances or materials harmful 
or deleterious in any manner whatsoever to human users 
thereof, and in fact does contain substances and mate¬ 
rials which have been demonstrated by scientific tests and 
by actual experience of users, to be helpful as a repellent 
of mosquitoes. Except as hereinafter set out as a basis 
for certain seizures of said product, no claim has at any 
time been made by any Federal, State or other govern¬ 
mental agency, that “MOSKEETO-LITES with an effec¬ 
tive mosquito repellent” is adulterated, misbranded, or 
harmful in any manner whatsoever to the health of hu¬ 
man users thereof. 

5. Plaintiff distributes “MOSKEETO-LITES with an 
effective mosquito repellent” in Interstate Commerce 
throughout most of the United States and, through ener¬ 
getic and resourceful techniques, has developed and ex¬ 
tended its distribution business to a point where it makes 
sales in 40 States of the United States, and has, through 
sound and honest business practices, built up a lucrative 
trade amounting to many thousands of dollars per month 
prior to the filing of the seizure actions hereinafter re¬ 
ferred to. Plaintiff, therefore, alleges that a very large 
percentage of its present total volume consists of sales 
to unsolicited persons to whom “MOSKEETO-LITES 
with an effective mosquito repellent” has been recom- 
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mended by users thereof, and by other persons not con¬ 
nected directly or indirectly with plaintiff or its organi¬ 
zation. The very nature of plaintiff’s business makes 
good will its most valuable asset, and plaintiff states 
that the good will built up for its product by honest and 
conscientious effort since its product was first marketed 
makes possible its present success. And plaintiff 
4 alleges that its business and good will, as afore¬ 
said, amount to a sum in excess of $200,000.00. 

6. Plaintiff further represents that its product “MOS- 
KEETO-LITES with an effective mosquito repellent” is 
not represented by plaintiff to destroy mosquitoes, but 
merely to repel them, and has been demonstrated by prac¬ 
tical experience and also by scientific laboratory and clin¬ 
ical research, including experimentation and studies by 
the Institute of Paper Chemistry, of Appleton, Wiscon¬ 
sin, a true and exact copy of whose reports thereof are 
hereto attached and made parts hereof as Plaintiff’s Ex¬ 
hibits “A” and “B” respectively, and by Stanford Re¬ 
search Institute of Stanford, California. 

7. Plaintiff further alleges that its product “MOS- 
KEETO-LITES with an effective mosquito repellent” 
was submitted to the Secretary of Agriculture on plain¬ 
tiff’s application to register same as an economic poison, 
pursuant to Statute, on March 27, 1952; that said Secre¬ 
tary of Agriculture issued a Registration Under Protest 
covering same on April 10, 1952, such registration being 
No. 3587-1-Protest. 

8. Plaintiff further alleges that defendants, and each 
of them, have heretofore instituted or caused to be insti¬ 
tuted and commenced, numerous libel actions against cer¬ 
tain of plaintiff’s said products, and have made or caused 
to be made, without prior notice to plaintiff, seizures 
thereof in the City of Chicago and elsewhere on or about 
the following dates in connection with said libel actions: 
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Chicago, Illinois, seizure of 169 cartons of said prod- 
net from Wieboldt’s Department Store on or about June 
15, 1951, same being the subject matter of a libel filed in 
the District Court of the United States, for the Northern 
District of Illinois, Eastern Division, being Case No. 51 
C 1123; 

5 Chicago, Illinois, seized from McKesson-Robbins, 

Inc. approximately 4892 cartons of said product 
on or about June 9, 1952, same being the subject matter 
of a libel filed in the District Court of the United States, 
for the Northern District of Illinois, Eastern Division, 
being Case No. 52 C 1214; 

Chicago, Illinois, seizure from McKesson-Robbins, Inc. 
of approximately 4197 cartons of said product on or 
about June 18, 1952, same being the subject matter of 
libel filed in the District Court of the United States, for 
the Northern District of Illinois, Eastern Division, being 
Case No. 52 C 1297; 

Washington, D. C., seizure from Woodward & Lothrop 
Department Store of approximately 7030 cartons of said 
product on or about July 2, 1952, same being the subject 
matter of libel thereafter filed in this Court, Case No. 
3338. 

Plaintiff has been informed and believes, and on the 
basis of such information and belief represents the fact 
to be, that defendants, or some of them, have approved 
additional seizures, and therefore alleges that further 
additional seizures and libels are being contemplated by 
defendants herein. All of the said several libels so al- 
ready instituted by seizures as aforesaid, and those "which 
are threatened, contain statements which are in substance 
identical and allege misbranding of the said “MOS- 
KEETO-LITES with an effective mosquito repellant”, 
and there are no separate issues of fact or of law which 
require such numerous libels in this, or any other court, 
and the trial and determination of the several issues in- 


volved in any one of said libels, can and will determine 
the validity of the claims of the plaintiff in and concern¬ 
ing the said “MOSKEETO-LITES with an effective mos¬ 
quito repellent”, and no necessity exists for harassing the 
plaintiff with these numerous filed and threatened seiz¬ 
ures and libels. 

9. The libels filed, as listed above, have already di¬ 
rectly caused plaintiff’s business to diminish and fall off 
accordingly in gross volume, and said libels have caused 
and will cause great and irreparable damage to the good 
will of the plaintiff’s business, and have already accord¬ 
ingly and irreparably damaged the morale and policy of 

plaintiff’s national distribution organization. If 
6 said threatened libels are filed and plaintiff’s prod¬ 
uct seized thereunder, plaintiff’s good will and busi¬ 
ness will be almost completely destroyed and irreparably 
injured before plaintiff can obtain a hearing and adjudi¬ 
cation of the libels of its said advertising and labeling 
under said Act. 

10. Plaintiff is further informed and believes, and on 
the basis of such information and belief states the fact 
to be, that said defendants, or some of them, and particu¬ 
larly certain inspectors of the said Insecticide Division 
of the Department of Agriculture, including one WIL¬ 
LIAM B. TIEDT, have called upon certain stores which 
sell plaintiff’s said product, and have told the personnel 
thereof concerned with the sale of said product, that 
they had best refrain and desist from purchase of said 
product and its sale, inasmuch as further seizures were 
contemplated, and said stores have been continuously 
visited and harassed by said inspectors, with the object 
and intent of intimidating and threatening said stores 
and ruining plaintiff’s business. And plaintiff alleges that 
said persons will continue to threaten and harass plain¬ 
tiff’s said accounts and destroy plaintiff’s business unless 
enjoined and restrained from so doing by the Order of 
this Court. 
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11. The business and good will of the plaintiff are 
very valuable and its business and good will are threat¬ 
ened with total destruction by the said arbitrary and il¬ 
legal action of the several defendants. By reason of the 
libels which have been brought and the seizures made 
thereunder, and the threats of further similar libels and 
seizures, the business and good will of the plaintiff is 
being harassed and destroyed and its property is accord¬ 
ingly depreciated. 

7 12. The prosecution of such libels in various 

Courts in widely separated parts of the United 
States is deliberately calculated by these defendants to 
be oppressive and it will ruin and destroy the business 
and good will of the plaintiff. Plaintiff further alleges 
that the institution of the various libels by the defendants 
herein in widely separated parts of the United States is 
unreasonably oppressive and caused great and unneces¬ 
sary expense to plaintiff in employing counsel to defend 
such libel proceedings, and that the threatened institu¬ 
tion of further seizures in connection therewith, will put 
plaintiff to further and additional expense, which will all 
result in the destruction and irreparable injury to plain¬ 
tiff’s business and good will. If such libels be prose¬ 
cuted in widely separated parts of the United States and 
in different jurisdictions, the business of the plaintiff will 
be wholly broken up and its good will and its property 
completely destroyed prior to any adjudication of the 
merits of the claims of the plaintiff or of the claims of 
defendants with respect to plaintiff’s alleged misbrand¬ 
ing of its said product. Furthermore, there is no provi¬ 
sion of law requiring or permitting the said Department 
of Agriculture to reimburse plaintiff for the loss of said 
product in the event of a determination of said libel ac¬ 
tions in favor of plaintiff, and there is no provision for 
payment to plaintiff for damages incurred through de¬ 
struction of its business and good will by the actions of 
the defendants. 
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13. Plaintiff alleges that Title 7 of the United States 
Code, covering the Federal Insecticide, Fungicide and 
Rodenticide Act, and Section 9 of said Act relating to 
seizures, makes no provision for multiple seizures of any 
product such as that now manufactured and sold by 
plaintiff, and that to permit such multiple seizures would 
be to permit a multiplicity of suits, against all equity 
and good conscience and would amount to arbitrary exer¬ 
cise of power and a deprivation of plaintiff’s right 

8 to due process of law, as provided by the Constitu¬ 
tion of the United States. 

14. Plaintiff further alleges that the defendants so pur¬ 
sued and are pursuing or have caused to be pursued, a 
course of enforcement of the Federal Insecticide, Fungi¬ 
cide and Rodenticide Act over and beyond their pre¬ 
scribed statutory duties and that such acts of defendants 

•> 

are designed to harass and to ruin plaintiff’s business 
and good will prior to any adjudication of the merits of 
plaintiff’s labels and labeling. 

15. Plaintiff neither desires to delay nor impede any 
proper administration or judicial determination of the dis¬ 
puted questions of fact presented in the controversy with 
the United States Department of Agriculture over the 
labels and labeling of plaintiff’s said products, but is 
hereby merely seeking to protect its property from mul¬ 
tiple seizures and its business and good will from com¬ 
plete destruction until judicial determination of said ques¬ 
tions can be had. 

16. Plaintiff alleges that it has no plain, adequate or 
complete remedy at law to prevent the injury and threat¬ 
ened injury complained of herein; and that said action 
of defendants herein complained of is unjust, inequitable, 
unconscionable and oppressive and should not be toler¬ 
ated by a court of equity. 
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WHEREFORE, plaintiff prays this Court: 

1. That it take jurisdiction of this case, and cause 
proper process to issue against the defendants and each 
of them, and require the defendants to answer this com¬ 
plaint, as provided by the rules of this Court and the 
law. 

2. That pending hearing herein, this court forthwith 
cause to be issued a temporary restraining order, in ac¬ 
cordance with the rules of this court and Title 28 United 

States Code, Section 2284 (3), restraining the de- 
9 fendants and each of them, their agents, servants, 
employees and attorneys, and all persons in active 
concert and participation with them, and all persons hav¬ 
ing knowledge of this proceeding, from instituting or 
causing to be instituted, further libel actions against 
or seizure of “MOSKEETO-LITES with an effective mos¬ 
quito repellent ”, until a hearing can be had on the tem¬ 
porary injunction prayed for herein. 

3. That defendants and each of them, and their suc¬ 
cessors in office, and all persons acting or claiming to 
act under their authoritv or bv their direction or having 
knowledge of any Order entered herein, be restrained 
and enjoined temporarily, pending the final judgment 
herein, from continuing or causing to be continued the 
prosecution of any of the pending libel actions referred 
to in this complaint, other than the second such libel ac¬ 
tion referred to in Paragraph 8 hereinabove, now pend¬ 
ing in the United States District Court, for the Northern 
District of Illinois, Eastern Division, and from institut¬ 
ing or causing to be instituted, further libel actions 
against or seizure of “MOSKEETO-LITES with an ef¬ 
fective mosquito repellent” until a final judgment herein. 

4. That it find and decree all libel actions herein de¬ 
scribed, other than said second such libel action, illegal 
and void. 
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5. That it order defendants to vacate, withdraw and 
dismiss all libel actions herein described, other than said 
second such libel action. 

6. That defendants be enjoined from proceeding in 
any of the libel actions described herein, other than said 
second libel action, until there is a final judgment in said 

second libel action. 

10 7. That defendants be enjoined from instituting 

or causing to be instituted, further libel actions 
against or seizure of “MOSKEETO-LITES with an ef¬ 
fective mosquito repellent” until there is a final judgment 
in said second libel action. 

Respectfully submitted, 

VICTRYLITE CANDLE CO., 
a corporation 

By /s/ J. R. Flanigan 
Its Duly Authorized Agent 
105 S. LaSalle St., 

Chicago, Ill. 

/s/ Edward Brodkey 
Edward Brodkey 

/s/ Frank E. Gettleman 
Frank E. Gettleman 

/s/ Arthur Gettleman 
Arthur Gettleman 

/s/ Horace A. Young 
Horace A. Young 
Attorneys for Plaintiff 

STATE OF ILLINOIS) 

COUNTY OF COOK ) 

ss. 

Jerry P. Flanigan, being first duly sworn, deposes 
and says that he is the duly authorized agent of the 
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plaintiff in this behalf and has knowledge of the facts; 
that he has read the above and foregoing Complaint for 
Injunction by him subscribed and knows the contents 
thereof; that the same is true except as to those matters 
and things therein alleged upon information and belief, 
and as to such matters, he believes them to be true. 

/s/ J. R. Flanigan 

Subscribed and sworn to before me this 8th day of 
July, 1952. 

_.Illegible 

Notary Public 

• • • • 

12 Exhibit A 

THE INSTITUTE OF PAPER CHEMISTRY 
Appleton, Wisconsin 

AN INVESTIGATION OF THE INSECT REPELENCY 
OF VICTRYLITE CANDLES 

Project 1616 

Progress Report One 

to 

VICTRYLITE CANDLE COMPANY 
January 8, 1952 

13 THE INSTITUTE OF PAPER CHEMISTRY 

Appleton, Wisconsin 

INTRODUCTION 

r 

In 1946 the Naval Medical Research Institute reported 
the discovery of an insect repellent wdiich is now known 
commercially as Repellent 448. Repellent 448 is a mix¬ 
ture of 70% 2-phenylcyclohexanol and 30% 2-cyclohexyl- 
cyclohexanol. The insect-repellent properties of Repel- 


lent 448 have been investigated both in the laboratory and 
in the field. These studies demonstrated that Repellent 
448 repels such insects as mosquitos, bedbugs, sand fleas, 
and mites. 

After the insect-repellent property of Repellent 448 
had been demonstrated, it was conceived by the Victry- 
lite Candle Company that this insect repellent could be 
blended with a suitable wax which could then be formed 
into a candle. It was believed that the combination of 
wax and Repellent 448, when burned as a candle, would 
cause the repellent to vaporize slowly from the molten 
wax into the surrounding atmosphere. It was further 
believed that the amount of Repellent 448 vaporizing 
from the candle would be sufficient to repel various in¬ 
sects, principally mosquitos. 

The insect-repellent candles manufactured by the Vic- 
trylite Candle Company contain approximately 10% by 
weight of Repellent 448. This candle is known in the 
trade as the House and Garden Light. This is not a 
standard taper candle but is a candle similar to the 
glass-enclosed sanctuary candles. 

14 A limited number of the House and Garden 
Light candles were made during 1949. These 
candles were apparently found to be effective in repelling 
mosquitos because, during 1950, the candle was in great 
demand. Therefore, the subject of this investigation was 
to determine whether the House and Garden Light will 
release a sufficient amount of Repellent 448 from the wax 
into the surrounding atmosphere to create a condition 
which will repel insects such as mosquitos. 

MATERIALS AND METHODS 

The mosquitos used in this study were obtained from 
the Southern Biological Supply Co., New Orleans, Louis¬ 
iana. The mosquito larvae were collected in the vicinity 
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of New Orleans and shipped to The Institute of Paper 
Chemistry via air express. Upon receipt, the mosquito 
larvae were transferred to one-pint Mason jars which 
were fitted with a screen top. The adults which emerged 
from these larvae were used to determine the insect-re¬ 
pellent properties of the House and Garden Light. The 
adult mosquitos used in this study were approximately 24 
hours old—that is, the adults which emerged during a 
given 24-hour period were released directly from the pint 
jars into the experimental chamber. The species of mos¬ 
quitos was not determined. However, the majority of 
the mosquitos received were species of the genus Culex 
and the minority (less than 5%) of the mosquitos were 
species of the genus Anopheles. 

The insect-repellent properties of the House and Gar¬ 
den Light were determined only in the laboratory 
15 because local conditions were not favorable for the 
development of mosquitos during the course of this 
investigation. Therefore, to determine the effectiveness 
of the House and Garden Light as a mosquito repellent 
it was necessary to construct experimental chambers 
which would be suitable for these tests. The apparatus 
designed for these tests consisted of tvro plywood chests 
3 by 3 by 3 feet with a glass panel door on one side. The 
glass panel door closes over a large screen which permits 
the investigator to open either door without releasing the 
mosquitos from either chamber. Each chamber was ven¬ 
tilated with 8 one-inch holes which were drilled into its 
top. These holes were drilled approximately 6 inches 
apart and they were covered with a screen. Each cham¬ 
ber was illuminated by placing a 60-watt electric light 
bulb on the top of a six-inch square frosted glass panel 
which was fitted into the center of the top of the chem- 
ber. A 2 1 4-inch hole was drilled at the center of the bot¬ 
tom of each chamber. Each hole was grooved so that the 
top of the House and Garden Light would fit snugly into 
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the opening. The candle was supported in position by a 
sliding panel. With this arrangement, the mosquitos in 
the experimental chamber are not disturbed since it is 
not necessary to reach into the chamber to insert or to 
remove the candle. This arrangement permitted all the 
fumes generated by the burning candle to be released di¬ 
rectly into the appropriate experimental chamber. 

Three one-inch holes were drilled into one side of each 
chamber; one of the holes was in the center of the cham¬ 
ber and the other two holes were drilled 2 1 /o inches from 
the top and bottom, respectively. A thermometer was 
inserted into each of these holes. An opening 6*4 
16 inches wide and extending 2*4 inches from the top 
to 214 inches from the bottom was cut in appro¬ 
priate sides of each chamber so that the openings could 
be contiguous. The chambers were placed on a stand in 
such a way that the rectangular hole in each chamber was 
directly opposite the opening in the other chamber. The 
two chambers were connected at this point with a sliding 
panel. The sliding panel had a hole 6*4 inches in diam¬ 
eter, the circumference of which was covered with a 
screen. The sliding panel was of sufficient length so that 
it was possible to close the passageway between the two 
chambers and it was also possible to place the 614 -inch 
opening in any position between the top and the bottom 
of the chamber. 

The theory of this apparatus is that the mosquitos in¬ 
troduced into one chamber can migrate into the other 
chamber. Therefore, if a repellent is introduced into one 
chamber and not into the other, the mosquitos should mi¬ 
grate into the chamber which does not contain the repel¬ 
lent provided, of course, that the material under test has 
repellent properties. 

The apparatus used in these tests is shown in Figure 1. 

The procedure followed for each trial is as follows: 
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The electric light resting on the top of the frosted glass 
is tnrned on so that each chamber is illuminated. The 
sliding panel between the two chambers is placed in the 
closed position. (When the panel is in this position there 
is no passageway between the two chambers.) The screen 
in the front of each chamber is fitted into position and 
the glass panel door is closed. 

17 Figure 1 

Experimental chambers used to determine the insect 
repellent properties of the House and Garden Light. 

18 The stopper in the 2Vi-inch hole in the bottom of 
the chamber is removed only from the chamber into 

which the mosquitos are to be released. The mosquitos 
are released into the chamber by placing the mouth of the 
pint Mason jar just below the hole in the bottom of the 
chamber. The screw cap with the screen insert is re¬ 
moved and the mouth of the jar is placed firmly against 
the rim of the 214 -inch hole. The mosquitos quickly leave 
the jar, enter the chamber and usually come to rest imme¬ 
diately. The candle under test is then placed into posi¬ 
tion and immediately thereafter the connecting slide is 
raised to the desired position. The exposure time begins 
at the time the connecting slide is raised to the desired 
position. The number of mosquitos migrating is counted 
and recorded at one-minute intervals during the ten- 
minute period of exposure. At the end of the period of 
exposure, the connecting slide is lowered to the closed 
position and the test candle is removed. The tempera¬ 
ture at the top, center, and bottom of each chamber is 
recorded. After the mosquitos in each chamber are 
counted, the mosquitos are released and each chamber is 
aired by placing a 10-inch fan into the chamber for ap¬ 
proximately 10 minutes. 

For each series of tests, the percentage of mosquitos 
migrating from one chamber to the other is determined 


when no candle is burned in the chamber and when a 
control candle is burned in the chamber. The percentage 
migration is calculated on the basis of the number of 
mosquitos released into the chamber and the number of 
mosquitos which migrate into and remained in the other 
chamber. A number of mosquitos are usually found in 
the candle. These mosquitos are not considered as being 
repelled from the chamber or inactivated in any 
19 way. They are, therefore, considered as live mos¬ 
quitos which have the opportunity of migrating into 
the other chamber. If the mosquitos found in the candle 
are considered, the percentage repellency would be higher 
in most cases. 

The House and Garden Lights used in these tests were 
supplied by the Victrylite Candle Company, and were 
taken directly from the production line. The other candles 
used in the tests were prepared in small lots under labor¬ 
atory conditions. 

EXPERIMENTAL RESULTS 

A number of commercially produced House and Garden 
Lights were tested to determine whether a sufficient 
amount of Repellent 448 is released or vaporized from the 
molten wax to create a condition in the atmosphere which 
would repel mosquitos. 

Preliminary experiments indicated that an exposure 
period of 10 minutes was sufficient to obtain significant 
results. That is, there was no appreciable change in the 
number of mosquitos migrating from one chamber to the 
next if longer exposure periods were used. 

The majority of the tests were made with the passage¬ 
way in the bottom position because it was evident that the 
mosquitos were affected by Repellent 448. That is, when 
the mosquitos were released into the chamber they were 
usually well distributed in the chamber. The mosquitos 
also remained relatively well distributed on all sides of 




18 A 


the chamber when fumes from a control candle were per¬ 
mitted to enter the chamber. However, when the fumes 
of a House and Garden Light were permitted to 
20 enter the chamber the mosquitos which did not mi¬ 
grate from the chamber into which the fumes were 
released began to concentrate at the bottom of that cham¬ 
ber. Tests were also run with the passageway in the top 
and the center position. The results of the tests with the 
House and Garden Light with the passageway in the 
bottom, center and top positions are presented in Tables 
I, n, and in. 

The data in Tables I, II, and III, when viewed as a 
whole, show that the fumes from a House and Garden 
Light repel mosquitos under the conditions of the test. 
The data also show that the percentage migration is the 
highest when the passageway between the two chambers 
is in the bottom position. The percentage migration is 
approximately the same when the passageway is either 
in the top or the center position. The fact that the mos¬ 
quitos quickly migrate to the bottom of the chamber when 
the fumes of a House and Garden Light are permitted to 
enter the chamber may explain the difference in per¬ 
centage migration between the bottom, center, and top 
positions of the passageway. It is interesting to note 
that, in the case of the control candle, there is no great 
difference in the average percentage migration of the mos¬ 
quitos when the passageway is either in the top, center, 
or bottom position. This should be expected, since there 
is no redistribution of the mosquitos when the fumes of 
a control candle are permitted to enter the chamber. 

It was observed also that the mosquitos became very 
active in the experimental chamber immediately after 
the entrance of the fumes from a House and Garden 
Light. After this period of activity ceased, the mos¬ 
quitos remaining in the chamber became quiescent. 
24 This period of activity was not observed when the 
fumes from a control candle were permitted to 
enter the chamber. 
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TABLE III 

Migration of Mosquitos When the Passageway Between the Left and Right Chamber Is In the Top Position 
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Since preliminary experiments indicated that the House 
and Garden Light possessed insect-repellent properties, it 
was believed that candles with higher concentrations of 
Repellent 448 should be more effective because the Re¬ 
pellent should be released from the wax at a faster rate 
and in greater amounts. To test this hypothesis, candles 
containing 20 and 30% by weight of Repellent 448 were 
made in the laboratory of the Victrylite Candle Company. 
These candles were of the same construction as the regu¬ 
lar House and Garden Light. The insect-repellent prop¬ 
erties of these candles were determined by the method 
used in the previous tests. The results are presented in 
Tables TV, V, and VI. 

The results of the tests with the candles containing 
20 and 30% by weight of Repellent 448 show that the ad¬ 
ditional amounts in the candles do not appreciably in¬ 
crease the efficiency of the candle. In general, the 20 
and 30% candles are less effective than the regular House 
and Garden Light when the passageway between the two 
chambers is in the bottom position. There is only a minor 
difference in the percentage migration of the mosquitos 
when the passageway between the two chambers is either 
in the top or the center position. It was observed, how¬ 
ever, that the burning rate of the 20 and 30% candles 
was considerably slower than that of the regular House 
and Garden Light. It is possible, therefore, that smaller 
amounts of Repellent 448 were released from these 
27 candles. It is also possible that more Repellent 
448 was released from the candle and that this in- 


TABLE IV 

Migration of Mosquitos When the Passageway Between the Left and Right Chamber Is In the Bottom Position 
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creased amount retarded the activity of the mosquitos be¬ 
cause it was observed previously that the activity of the 
mosquito is regarded on prolonged exposure to Repellent 
448. 

Since all the trials show that a candle without Repel¬ 
lent 448 has some repellent action, it seemed desirable 
to determine the effect of a control candle in the cham¬ 
ber into which the mosquitos were repelled. Unfortu¬ 
nately, it was not possible to make several of these trials, 
because of the lack of mosquitos. The one trial which was 
made showed that a control candle burning in the cham¬ 
ber into which the mosquitos were repelled had no ap¬ 
preciable effect upon the migration of the mosquitos. 
The results of this trial are given in Table VII. 

DISCUSSION 

The results of these experiments provide evidence that 
Repellent 448 can be blended with a suitable wax to 
form a candle which, when burned, will release a suffi¬ 
cient amount of the Repellent 448 from the wax to repel 
mosquitos from a given area. It was beyond the scope 
of this project, however, to determine the effectiveness of 
the House and Garden Light under field conditions be¬ 
cause there were no mosquitos available locally during the 
period of this investigation. 

The amount of Repellent 448 which vaporized from the 
candle while it was burning was not determined. How¬ 
ever, experimental evidence indicates that Repellent 448 
is not vaporized from the wax at a faster rate 
28 than the rate of burning of the wax. The data 
suggest that Repellent 448 is concentrated in the 
remaining wax rather than being released at a rate faster 
than the burning rate of the wax. The action of the re¬ 
pellent on the mosquito suggests that it has properties 


26 A 


other than repeUency, because the mosquitos which did 
not migrate to the other chamber because less active. 
When mosquitos are first exposed to the fumes of the 
House and Garden Light they become very active. This 
activity results in the migration of some mosquitos as 
indicated by the data. Those that did not escape to an¬ 
other chamber soon came to rest near the bottom of the 
test chamber. Very likely the reason for this gravitation 
is the higher concentration of Repellent 448 fumes in 
the upper areas. These phenomena were not observed 
when mosquitos were exposed to fumes from a control 
candle. It was also observed that the temperatures which 
obtained during these trials had no effect upon the mi¬ 
gration of the mosquitos. 

SUMMARY 

Data are presented demonstrating that under the test 
conditions of this study the House and Garden Light 
manufactured by the Victrylite Candle Company has sig¬ 
nificant insect repellent properties. 

THE INSTITUTE OF PAPER 
CHEMISTRY 

/s/ B. F. Shema 

B. F. Shema, Research Assistant 

/s/ Willis M. Van Horn 

Willis M. Van Horn, Research Associate 
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30 Exhibit B 

THE INSTITUTE OF PAPER CHEMISTRY 
Appleton, Wisconsin 

AN INVESTIGATION OF THE INSECT REPEL- 
LENCY OF VICTRYLITE CANDLES 

Project 1616 
Progress Report Two 

to 

VICTRYLITE CANDLE COMPANY 
February 15, 1952 

31 MATERIAL AND PROCEDURE 

The disk used in this study was made by stapling to¬ 
gether several layers of asbestos. The ring was ap¬ 
proximately 2inches in diameter and approximately 
3/16 of an inch thick. A hole 1% inches in diameter 
was cut into the center of the ring. This asbestos ring 
was immersed in Repellent 448 until saturated, allowed 
to drain, and the excess was blotted off with paper 
towels. The ring was then placed into position on the 
candle. The same ring was used in the trials reported 
in Table I. 

The method used to determine the insect-repellent prop¬ 
erties of the candle is the method described in Progress 
Report One. 

RESULTS AND DISCUSSION 

The insect repellency of this modification of the House 
and Garden Light is presented in Table I. 
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TABLE I 

PERCENTAGE MIGRATION OF MOSQUITOS WHEN 
THE CANDLE WAS FITTED WITH AN ASBES¬ 
TOS RING WHICH WAS SATURATED WITH 
REPELLENT 448 

Candle Percentage Migration 

Control Candle 80.34 

House and Garden Light 83.95 

House and Garden Light 31.51 

House and Garden Light 72.06 

32 THE INSTITUTE OF PAPER CHEMISTRY 

Appleton, Wisconsin 

INTRODUCTION 

Experimental data in Progress Report One indicated 
that experimental candles with 20 and 30% Repellent 448 
are not as effective in repelling mosquitos as the commer¬ 
cially produced House and Garden Lights which contain 
10% Repellent 448. It must he remembered, however, 
that these experimental candles (20 and 30% Repellent 
448) did not bum with the same intensity as the com¬ 
mercial House and Garden Light. The factors respon¬ 
sible for this difference in the burning rate between the 
experimental candles and the House and Garden Light 
were not investigated. However, to increase the insect- 
repellent properties of the House and Garden Light it 
occurred to the people of the Victrylite Candle Company 
that a more effective candle could be produced by insert¬ 
ing a disk saturated with Repellent 448 into the mouth 
of the glass globe of a House and Garden Light. The 
theory of this modification of the House and Garden 
Light is that the heat generated by the flame should va¬ 
porize Repellent 448 from the disk at a rate which would 
result in a more efficient candle. Therefore, to determine 
the merits of this modification, a few preliminary experi- 
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ments were made. 

33 It must be remembered that these are prelimi¬ 
nary studies and that the amount of Repellent 448 

in the asbestos ring was not determined nor was the rate 
of volatilization determined. These preliminary data, 
however, indicate that this modification of the House and 
Garden Light results in a more effective candle. That is, 
this modified candle is more effective in repelling mos¬ 
quitos than the commercially produced House and Garden 
Light under the conditions of this test. 

CONCLUSIONS 

Preliminary data indicate that the insect-repellent prop¬ 
erties of a House and Garden Light can be improved by 
the addition of a suitable ring which contains Repellent 
448 into the mouth of the glass globe. 

THE INSTITUTE OF PAPER 
CHEMISTRY 

/s/ B. F. Shema 

B. F. Shema, Research Assistant 

/s/ Willis M. Van Horn 

Willis M. Van Horn, Research Associate 

* • • • 

34 

UNITED STATES DISTRICT COURT 

for the 

DISTRICT OF COLUMBIA 

. Division 

Civil Action File No. 3059-*52 
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VICTRYLITE CANDLE CO., a Wisconsin corp., 

Plaintiff 

v. 

CHARLES F. BRANNAN, Secretary of Agriculture, G. 
F. GEISSLER, Administrator, Production and Mar¬ 
keting Administration, HARRY E. REED, Director, 
Live Stock Branch of the Production and Marketing 
Administration, E. L. GRIFFIN, Chief, Insecticide 
Division, Live Stock Branch of the Production and 
Marketing Administration, and JAMES P. McGRAN- 
NERY, Attorney General of the United States, 

Defendants 

SUMMONS 

To the above named Defendants: 

You are hereby summoned and required to serve upon 
Edward Brodkey, Frank E. Gettleman, Arthur Gettle- 
man, and Horace A. Young plaintiff’s attorneys, whose 
address is 10 S. Lasalle St., Chicago, Illinois an answer 
to the complaint which herewith served upon you, within 
60 days after service of this summons upon you, exclu¬ 
sive of the day of service. If you fail to do so, judgment 
by default will be taken against you for the relief de¬ 
manded in the complaint. 

Harry M. Hull, Clerk of Court, 
/s/ Harry R. Martin, Deputy Clerk. 

[Seal of Court] 

Date: July 10, 1952 

Note.—This summons is issued pursuant to Rule 4 of 
the Federal Rules of Civil Procedure. 

35 RETURN ON SERVICE OF WRIT 

I hereby certify and return, that on the 10- day of July 
1952, I received this summons and served it together 
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with the complaint herein as follows: U. S. Attorney 
Charles Irelan personally 7/11/52 by serving Mrs. Lan- 
ger, Secretary Harry E. Reed, Director, Live Stock 
Branch of the Production and Marketing Administration, 
E. L. Griffin, Chief, Insecticide Division, Live Stock 
Branch of the Production and Marketing Administration 
and G. F. Geissler, Administrator, Production and Mar¬ 
keting Administration, Charles F. Brannan, Secretary of 
Agriculture, all personally served 7/15/52 by serving W. 
Carroll Hunter, Solicitor James P. McGrannery Attorney 
General of the United States personally 7/18/52 by 
serving registered mail number 875930 

W. Bruce Matthews 
United States Marshal. 

By /s/ J. D. Gure Jr. M. Ferris 

Deputy United States Marshal. 

Marshal’s Fees Travel $. Service 1 

Subscribed and sworn to before me, a 
this day of 19 . 

[Seal] 

Note.—Affidavit required only if service is made by a 
person other than a United States Marshal or his Deputy. 

No. 

Filed Jul 25 1952 Harry M. Hull, Clerk 
UNITED STATES DISTRICT COURT 

for the 


v. 

SUMMONS IN CIVIL ACTION 
Returnable not later than days after service. 


Attorney for Plaintiff. 
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36 Filed Jul 10 1952 Harry M. Hull, Clerk 

Notice 

TO: CHARLES F. BRANNAN, Secretary of Agri¬ 
culture, Washington, D. C. 

G. F. GEISSLER, Administrator, Production and Mar¬ 
keting Administration, Washington, D. C. 

HARRY E. REED, Director, Live Stock Branch of the 
Production and Marketing Administration, Washington, 
D. C. 

E. L. GRIFFIN, Chief, Insecticide Division, Live Stock 
Branch of the Production and Marketing Administration, 
Washington, D. C. 

JAMES P. McGRANNERY, Attorney General of the 
United States, Washington, D. C. 

PLEASE TAKE NOTICE that on Friday, the 11th 
day of July, 1952, at the opening of court in the forenoon, 
or as soon thereafter as counsel can be heard, we shall 
appear before His Honor, Judge Pine, in the United 
States Court House in Washington D. C., or before such 
other Judge as may be then and there sitting in his 
place and stead or hearing motions of this nature, and 
shall then and there move the Court for the entry of a 
Restraining Order and Injunction, in accordance with the 
prayer of the verified complaint heretofore filed in this 
cause, a copy of which is hereto attached and herewith 
served upon you. At which time and place you may ap¬ 
pear if you so see fit. 

/s/ Edward Brodkey 
/s/ Frank E. Gettleman 
/s/ Arthur Gettleman 
/s/ Horace A. Young 

Attorneys for Plaintiff 
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Motion For Injunction 

Now comes the plaintiff, VICTRYLITE CANDLE CO., 
a Wisconsin corporation, by Edward Brodkey, Frank E. 
Gettleman, Arthur Gettleman and Horace A. Young, its 
attorneys, and moves this Court to enter an Order re¬ 
straining and enjoining the defendants, and each of them, 
from making further seizures of plaintiff’s product “MOS- 
KEETO-LITES with an effective mosquito repellent”, 
and from harassing and annoying plaintiff’s customers 
and distributors of said product, and from filing in this, 
or any other Court, further libel actions for the confisca¬ 
tion and condemnation of said product, in accordance 
with Statute, until the further Order of this Court, and 
as grounds for this motion— 

1. Plaintiff refers this Honorable Court to the alle¬ 
gations contained in the verified Complaint for Injunction 
heretofore filed in this cause, and each and every the 
allegations of which are herein incorporated by refer¬ 
ence and made a part hereof, in like manner as though 
herein set out in full. 

/s/ Edward Brodkey 
/s/ Frank E. Gettleman 
/s/ Arthur Gettleman 
/s/ Horace A. Young 
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Affidavit 

UNITED STATES OF AMERICA) 

DISTRICT OF COLUMBIA ) 

CITY OF WASHINGTON ) 

SS 

J. Powers Shatto, being first duly s'worn on his oath 
deposes and says that he served copies of a notice of 
motion for preliminary restraining order, temporary and 
permanent injunction in the above entitled case upon 
CHARLES F. BRANNAN, Secretary of Agriculture, G. 
F. GEISSLER, Administrator, Production and Market¬ 
ing Administration, HARRY E. REED, Director, Live 
Stock Branch of the Production and Marketing Adminis¬ 
tration, and E. L. GRIFFIN, Chief, Insecticide Division, 
Live Stock Branch of the Production and Marketing Ad¬ 
ministration, by serving copies thereof together with the 
complaint heretofore filed in this cause with exhibits 
thereto appended upon Mr. W. C. Hunter, Solicitor, 
United States Department of Agriculture, at 2:55 P.M. 
on the 10th day of July, 1952 and a like copy of said 
notice with attachments upon JAMES T. McGRAN- 
NERY, Attorney General of the United States by deliver¬ 
ing a copy thereof to Michael J. Horan, Special Assistant 
to the Attorney General of the United States at 3:15 
P.M. on said 10th day of July, 1952 at the same time in¬ 
forming each of them of the contents thereof. 

Further affiant saveth naught. 

/s/ J. Powers Shatto 
J. Powers Shatto 

Subscribed and sworn to before me this 
10th day of July, 1952. 

/s/ Zelma Pitt 
Notary Public 
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Transcript of the Official Record of Proceedings Had On 
Motion of the Plaintiff For a Temporary Restraining 

Order 

Washington, D. C., 
Friday, July 11, 1952. 

Pursuant to knowledge on the part of counsel for the 
respective parties hereto, and to assignment in the Mo¬ 
tions Division of the United States District Court for the 
District of Columbia, the above-entitled cause came on 
for hearing upon the application of the plaintiff 

46 herein for the issuance of a temporary restrain¬ 
ing order directed to the named defendants, at 10 

o’clock in the forenoon on Friday, July 11, 1952, in the 
United States Court House for and in the District of Co¬ 
lumbia, at Washington, D. C., 

BEFORE: 

HONORABLE DAVTD A. PINE, Judge of the United 
States District Court for the District of Columbia, there 
being 

PRESENT: 

MESSRS. FRANK E. & ARTHUR GETTLEMAN, of 
the Bar of the State of Illinois, by EDWARD BROD- 
KEY, ESQUIRE, of that firm; and 
MESSRS. HOGAN & HARTSON, of the Bar of the 
District of Columbia, by 0. R. McGUIRE, ESQUIRE, of 
that firm, of counsel for the Plaintiff herein; and 
VINCENT A. KLEINFELD, ESQUIRE, Special As¬ 
sistant Attorney General of the United States, of counsel 
for the Defendants herein. 

Thereupon the following proceedings and transactions 
were had: 
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Proceedings amd Transactions 

THE CLERK OF THE COURT: Are counsel ready 
to be heard in the case of Victrylite Candle Company, 
Plaintiff, against Charles F. Brannan, et al., Defend¬ 
ants? 

MR. KLEINFELD: The Government is ready, your 
Honor. 

MR. McGUIRE: The Plaintiff is ready. 

THE COURT: You may proceed. 

47 MR. McGUIRE: Yesterday there was hied a 
complaint against Charles F. Brannan, Secretary 
of Agriculture, G. F. Geissler, Administrator, Production 
and Marketing Administration, Harry E. Reed, Director, 
Live Stock Branch of the Production and Marketing Ad¬ 
ministration, E. L. Griffin, Chief, Insecticide Division, 
Live Stock Branch of the Production and Marketing Ad¬ 
ministration, and James P. McGrannery, Attorney Gen¬ 
eral of the United States. 

The complaint asks for an injunction. 

I wish to introduce to the Court, if Your Honor please, 
Mr. Edward Brodkey, a member of the Bar of the Su¬ 
preme Court of the State of Illinois, a member of the 
Bar of the United States District Court for the Northern 
District of that State, and a member of the Bar of the 
Supreme Court of the United States; and I introduce 
him for the special purpose of this case. 

THE COURT: He will be permitted to appear. 

MR. BRODKEY: May I state— 

THE COURT (interposing): You are Mr. Brodkey? 

MR. BRODKEY: Yes, your Honor. 

THE COURT: I am glad to have you appear before 
me. 

MR. BRODKEY: Thank you. 

I am not sufficiently familiar, your Honor, with your 
procedure here to know whether or not I should proceed 



with the motion itself: We are asking for a re- 

48 straining order and, eventually, for a temporary 

injunction. ! 

THE COURT: You cannot get a temporary injunction 
in this Court this morning. 

The Court usually suggests in matters of this kind 
that counsel see the District Attorney first and see if he 
wishes to be heard. 

MR. BRODKEY: Yes, your Honor. However, Mr. 
Kleinfeld, Special Assistant Attorney General of the 
United States, is present and is familiar with the matter. 
Therefore, if it is agreeable, we would like to be heard 
at this time. 

THE COURT: How much time will the matter take? 
MR. BRODKEY: Ten minutes in my case. 

THE COURT: And how much time will you take, Mr. 
Kleinfeld? 

MR. KLEINFELD: I would say ten minutes. 

THE COURT: You may proceed. 

Presentation on Behalf of the Plaintiff 
By: Edward Brodkey, Esquire 

MR. BRODKEY: May it please the Court: We come 
here directly from the United States District Court for 
the Northern District of Illinois where, on the 9th day 
of this month, Judge Sullivan of that Court entered such 
an order with respect to one William B. Tiedt, desig¬ 
nated as an inspector of the Insecticide Division of the 
Department of Agriculture, within the jurisdiction of that 
Court, together with our own District Attorney. 

49 We come before vour Honor on the same state 
of facts and to make known to your Honor our 

needs, that is, that the business of our clients, the Victry- 
lite Candle Company, a Wisconsin corporation, will not 
only materially suffer if the seizures in question go on 
but will suffer to the point of perhaps near ruination by 
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virtue of the multiple seizures of its products through¬ 
out the United States, its product being known as “Mos- 
keeto-Lites”. 

Our complaint recites, under oath, four such seizures 
already made, three in Chicago, Illinois, and the last one 
here in your Honor’s jurisdiction on or about the first 
day of this month, almost at the time when Judge Sulli¬ 
van admonished our local agents there not to make fur¬ 
ther seizures while he was contemplating the issuance 
of the order asked for. 

In anv event the fourth seizure was made—three in the 
* 

Northern District of Illinois, and the fourth one here in 
Washington, D. C. 

THE COURT: I had such a case a while ago. It 
ultimately went to a three-judge court and then it went 
to the Supreme Court. 

MR. BRODKEY: That would be the Casselberry case 
(Ewing vs. Mytinger and Casselberry, 339 U.S. 594) 
(1950). 

THE COURT: It related to some medicine. 

MR. KLEINFELD: Yes; that was a case dealing 
with medicinal products. 

50 That Casselberry case was argued before your 
Honor and vou dismissed it. 

The point of that case was— 

THE COURT (interposing): And it went to a three- 
judge court and was reversed, and then it went to the 
Supreme Court which finally took the position that you 
took below\ 

MR. KLEINFELD: Yes, and that there was nothing 
illegal or unconstitutional. 

MR. BRODKEY: May I suggest, though, that that 
case was one brought under a statute different from this 
one, under the Food and Drug Act, and not under the 
Federal Insecticide, Fungicide and Rodenticide Act. 

THE COURT: You are not proceeding under the same 
Act? 


39 A 


MR. BRODKEY: This action arises, yonr Honor, un- 
der the provisions of the Federal Insecticide, Fungicide 
and Rodenticide Act of 1947—and the date is quite im¬ 
portant. 

May I quote from the applicable section of that Act 
and call your Honor’s attention to the Act itself which 
makes no specific provision for multiple seizures—there 
are only four or five lines that I would like to read from 
Section 9 of the Act which recites: 

“ Section 9. a. Any economic poison or device that 
is being transported (in Interstate Commerce) shall be 
liable to be proceeded against in any district court of 
the United States in the district where it is found 
51 and seized for confiscation by a process of libel or 
condemnsation: 

(1) in the case of an economic poison— 

(a) If it is adulterated or misbranded.” 

There is no recitation there that it either authorizes 
or inhibits multiple seizure—it is silent as to that and in 
regard to that language of the Act. 

Nevertheless, your Honor, we have a precedent in the 
Wiley Act, the Act known as the Food and Drug Act of 
1906, and that Act contained a section denominated “Sec¬ 
tion 10”, which says, also in only five lines,—and the 
Court will, of course, note the near-identity of this lan¬ 
guage—as follows: 

“Any article of food, drug or liquor that is adulter¬ 
ated or misbranded (in Interstate Commerce), . . . shall 
be liable to be proceeded against in any district court of 
the United States within the district -where same is found, 
and seized for confiscation by a process of libel for con¬ 
demnation,” 
and so forth. 

However, we do have a little interpretation on the 
subject, judicial interpretation of the subject, of that 
Food and Drug Act of 1906, the Wiley Act, and the Cir¬ 
cuit Court of Appeals in this very district, the District 
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of Columbia, in the case of National Remedy Company 
vs. Hyde, 50 Fed. (2nd) 1066, 1068 (3) said— 

52 THE COURT (interposing): What date is that? 
MR. BRODKEY: 1930, or 1931, I believe; in 

any event, it was pursuant to the 1906 Wiley Act, but the 
Court dealt with that Act—and, of course, we have the 
later Copeland Act, also a Federal Food and Drug Act, 
being the Copeland Act of 1938, known to the Congress 
when it passed the Federal Insecticide, Fungicide and 
Rodenticide Act of 1947, under which provision was made 
specifically for multiple seizure, and we have no such 
language. 

In any event— 

THE COURT (interposing): What is that citation? 
MR. BRODKEY: The case is: In re National Remedy 
Company vs. Hyde (50 Fed. (2nd) 1066, 1068 (3) de¬ 
cided by the Circuit Court of Appeals for the District of 
Columbia, in this very district, in which that Court said: 

“Such a result (multiple seizures) was not contem¬ 
plated by Congress (under the Wiley Food and Drug Act 
of 1906), except possibly in unusual cases where drastic 
action would be necessary for the immediate protection 
of the public .’ 9 

THE COURT: That was in regard to seizure? 

MR. BRODKEY: In regard to multiple seizures. 
THE COURT: I understand. 

MR. BRODKEY: And the Court went on in that de¬ 
cision to say: 

53 “Such a course of conduct . . . amounts to ar¬ 
bitrary exercise of power and is a deprivation of 

due process of law.” 

THE COURT: That was under a different statute. 
MR. BRODKEY: It was under a statute identically 
the same as the statute we have today and different from 
the present Food and Drug Act, the Copeland Act. 

The Court also held there that it was proper and de¬ 
sirable and a demand of equity, that: 
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“. . . we must prevent multiplicity of suits”, for, if 
we do not, then, as our complaint says, we would be 
running from one court to another and would have to go 
all over the country defending these actions, and we 
say that that is intolerable and it is repugnant to the 
Constitution. 

Now, what did the Congress thereafter do? The Con¬ 
gress permitted, by specific provision, certain specified 
multiple seizures of misbranded or adulterated food and 
drugs under the Federal Food and Drug Act of 1938, 
the Copeland Act, which provides and recites this spe¬ 
cifically, if the Court please, in Section 304: 

11 Section 304. (a) Any article of food, drug, device, 

or cosmetic that is adulterated or misbranded when in¬ 
troduced into or while in Interstate Commerce . . . shall 
be liable to be proceeded against ... on libel of infor¬ 
mation and condemned in any district court of the 
54 United States within the jurisdiction of which the 
article is found,” 
et cetera. But the Court said: 

“Provided, however, that no libel for condemnation 
shall be instituted under this Act, for any alleged mis¬ 
branding if there is pending in any court a libel or con¬ 
demnation proceeding under this Act based upon the same 
misbranding: 

When . . .” 

and the Act proceeds to spell out in the present Food 
and Drug Act, as it is contained in the Act of 1938, and 
yet, in 1947, known to the Congress at the time, there are 
unquestionably considerations given to the question of 
multiple seizures, for, since the Federal Insecticide Act 
contains no such specific provision for certain multiple 
seizures, which Congress felt necessary, as I say, to spell 
out in the current Food and Drug Act of 1938, it is to 
be reasonably assumed that Congress did not intend or 
contemplate multiple seizures under the Federal Insecti¬ 
cide Act 



This position is further fortified by the very conspicu¬ 
ous absence of any provision in the Federal Insecticide 
Act of the consolidation of libels arising from multiple 
seizures, such as are included in the Food and Drug Act 
of 1938. 

By reason of what I have just said, it would clearly 
appear that the same interpretation w’hich the 

55 Courts have placed upon the language of the Wiley 
Act should be applied by this Court to the seizure 

provision of the Federal Insecticide Act. 

THE COURT: And you say that Judge Sullivan 
signed a restraining order against the subordinate of the 
Secretary of Agriculture? 

MR. BRODKEY: Yes, your Honor. 

THE COURT: And, notwithstanding that, they seized 
another lot? 

MR. BRODKEY: That is right, they did. 

We made that fact known to them. 

THE COURT: Pending the restraining order, his 
agents and so forth did that? 

MR. BRODKEY: Yes, they did. 

There is a question as to the date the order vras en¬ 
tered by Judge Sullivan. 

THE COURT: I was rather mystified by the fact 
that you were not in his court there asking for a con¬ 
tempt citation. 

MR. BRODKEY: I am not certain that this was done 
afterward. 

If we are to believe the fourth libel, then we have the 
letter from the United States Attorney of this District 
and it bears a rubber stamp dated “July 4th” and re¬ 
cites it was dated June 30—if that is so, then the filing 
of this libel would take precedence by a day of the entry 
of his original order, and in addition to that, it would 
have exceeded the time on our service of the no- 

56 tice—we did not know wdiat was in prospect at the 
time. 
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I call your Honor’s attention to the fact that Judge 
Sullivan asked the parties to give him a guarantee that 
there would be no further seizures and they said they 
could not make that assurance. 

This is a meritorious product and we cannot have these 
people put out of business while these matters are wait¬ 
ing to come on for trial. 

THE COURT: I will hear from counsel for the Gov¬ 
ernment. 

I would like to have you discuss, first, the allegation 
of lawlessness on the part of the Department—the dis¬ 
obedience of a court order. 

Presentation On Behalf of the Defendants 
By: Vincent A. Kleinfeld, Esquire 

MR. KLEINFELD: Both on the law and the equities 
involved, the complainant has no standing before the 
Court. 

First of all, as far as the issue of multiple seizures is 
concerned, here is what “multiple seizures” means as 
was explained to your Honor a few years ago: Multiple 
seizures mean more than one seizure of different illegal 
shipments. 

The Act provides for no misbranding of an insecticide, 
and— 

THE COURT (interposing): You are not answering 
the question I asked you to answer first, counsellor, and 
that is this: 

When a subordinate in Chicago is restrained 
57 from doing something by the Court, I would like 
to have you answer why other subordinates can go 
counter to that order and require a multiplicity of suits. 

If you can give me an explanation to that, I would like 
to hear it. 

MR. KLEINFELD: These suits are not by the De¬ 
partment of Agriculture but by the Department of Jus¬ 
tice and the United States Attorney. 
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THE COURT: You mean that they are defended by 
the Department of Justice and the United States Attor¬ 
ney. 

MR. KLEINFELD: That is right. We start the libel 
actions; we prosecute and defend the libel actions. 

THE COURT: Why are you defending this action 
at this minute w T hen Judge Sullivan told you not to do so? 

MR. KLEINFELD: One: Judge Sullivan did not tell 
us not to do so. 

THE COURT: Then counsel has told me an untruth? 

MR. KLEINFELD: No. 

THE COURT: Then what is the answer? 

MR. KLEINFELD: All Judge Sullivan did was this: 
He heard a very informal argument. He said he did not 
want to make a determination, and “let’s put it off for 
a couple of weeks until another Judge in Chicago can 
hear it.” 

He did not enjoin us. 

THE COURT: He did not restrain you? 

58 MR. KLEINFELD: May I quote—* 

THE COURT (interposing): No; I ask you. 

MR. KLEINFELD: He did not restrain the Attorney 
General. 

THE COURT: But he did restrain the Department 
of Agriculture? 

MR. KLEINFELD: They did not do anything. 

THE COURT: Who is it that does it? 

MR. KLEINFELD: The LTnited States Attorney. At 
the request of the Attorney General of the United States 
the United States Attorney does it. 

All that the Department of Agriculture does is to 
make a recommendation to the Attorney General. 

THE COURT: Have you made the Attorney Gen¬ 
eral a party-defendant? 

MR. BRODKEY: In this suit we did make the At¬ 
torney General a party-defendant, and he is restrained 
temporarily. 
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MR. KLEINFELD: In this action, the plaintiff seeks 
to restrain the Attorney General from making libel ac¬ 
tions anywhere in the United States. 

The Attorney General is no part of Chicago. 

The Department of Agriculture can only recommend to 
the Attorney General. 

Multiple seizures amount to what? They are only one 
seizure, or more than one seizure of illegal products. 

That is what we are here with. 

59 A person ships a misbranded article and every 
time he does it he commits a separate illegal act 
for which he can be prosecuted, and the product involved 
may be seized. 

That was true under the 1906 Act and under the pres¬ 
ent Act, and multiple seizures of that kind are made 
hundreds of times. : 

When the 1938 Act passed Congress certain limita¬ 
tions were placed on the power of the Government to 
make multiple seizures. Prior to 1938 there were no 
restrictions whatever on the power of the Government 
to seize more than once any given product. 

In 1938, the Food and Drug Act did more than that, 
however, and said that you must make an administrative 
determination of probable cause, or the Government must 
have procured a prior judgment, but when the Act was 
passed in 1947 the Congress did not place the same limi¬ 
tations in this Act as theretofore appeared in the 1938 
Act. 

There are no limitations—Now, in the case of National 
Remedy Company vs. Hyde to which reference has been 
made (50 Fed. 2nd 1066, 60 App. D.C. 252 (1931)) is 
interesting to consider. 

This was a case that was decided while the Food and 
Drug Act of 1906 was in effect. 
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The facts in that case, however, clearly distinguish it 
from the case that we have here. In the National 

60 Remedy Company case the plaintiff’s product had 
previously been proceeded against on a charge of 

misbranding, and a jury had rendered a verdict that the 
product was not misbranded. 

For a period of six years thereafter the plaintiff con¬ 
tinuously sold its product in Interstate Commerce. Then, 
six years after the Government had lost its condemna¬ 
tion suit, officials of the Government caused condemnation 
suits to be brought against the plaintiffs product in 
more than seven jurisdictions throughout the United 
States. Under those circumstances, the Court could prop¬ 
erly determine that the officials of the Government in¬ 
volved were in reality acting illegally. But in the pres¬ 
ent case there has been no adjudication on the merits 
and plaintiff has not even sought to obtain a decision on 
the merits. 

It can be seen, therefore, that the National Remedy 
Company case is clearly distinguishable and does not 
help the Court. 

Now, in the case before you, what has happened? 

There has been no adjudication. 

The Government has started, in effect, two seizure 
cases. 

What has the Government done illegally? 

The Government started seizures pursuant to the clear 
authority of the law which says that the seizure can be 
made automatically on the equities. 

The first seizure case came up for trial on its 

61 merits and could have been, but the plaintiff did 
not vrant it, and when the case came up the plain¬ 
tiff asked for two adjournments on the ground that they 
vrere making further tests to determine whether or not 
the claims, as alleged by the Government, were false and 
misleading. 
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So, the plaintiff is not here to ask a court of equity 
for relief. 

If they had tried onr first seizure case on its merits, 
this would be all over with and there would be no fur¬ 
ther seizures. 

It was the plaintiff here that was not seeking a judg¬ 
ment. 

This is the mosquito season. The plaintiff wants to 
sell its product at the time when, surely if at all, it can 
be sold, and its product has been sold, and any damaging 
effects that have resulted cannot be repaired. 

The plaintiff comes to court and says “We think the 
Government is wrong and eventually we will show that 
the Government is wrong and the plaintiff is right.’ 7 

What they are asking is a judicial determination by 
you, before your Honor, of an issue that must be tried 
in the seizure action. 

The Government is saying to the plaintiff that “You 
are misbranding the product.” We have made two seiz¬ 
ures. We have made those seizures of course at a time 
when sales would be high, but, if the seizures are 
62 unlawfully made there is redress that the plaintiff 
has. 

In the Casselberry case that was before you the equi¬ 
ties were not so strong on the part of the Government, 
but your Honor said that what the Government is doing 
is what the law authorizes the Government to do, and 
eventually that is what the Supreme Court said. 

If the 1938 Act sets out limitations as to the making 
of seizures that strengthens the Government’s position. 

There are no affidavits, no points and authorities, and 
there is no reason for the issuing of a temporary re¬ 
straining order. 

THE COURT: There is a verified complaint. 

Is that an affidavit? 

Is not that verified complaint an affidavit? 
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MR. KLEINFELD: Most of what it contains is stated 
on information. 

But, in any event, taking the complaint on its face, 
and accepting every word of it to be true, all they assert 
is that the Government is making seizures as authorized 
by law. 

There is no illegal act complained of, even if every 
argument for the plaintiff is correct. 

I say that there is no reason why any restraining 
order should be signed. 

THE COURT: I shall sign a restraining order, but I 
cannot extend it more than ten days. There will 
63 have to be a hearing, either before myself or the 
Judge sitting at that time, for a preliminary in¬ 
junction, and at that time the mosquito season I am quite 
sure will not be over. 

Do you have an order? 

MR. BRODKEY: I have some in the alternative. 

THE COURT: And be prepared to discuss the mat¬ 
ter of bond when you bring the order to me for signa¬ 
ture. 

MR. BRODKEY: I have taken the liberty of assum¬ 
ing that this Court would do what the Court in Illinois 
did and that is fix a nominal $250 cost bond, and if that 
amount meets with your Honor’s approval, I have that 
in the order. 

THE COURT: What do you say about that? 

MR. KLEINFELD: We have no objection to the 
amount of the bond. 

THE COURT: The bond is filed after the order is 
signed. 

MR. BRODKEY: That is what we do in the Northern 
District of Illinois. 

THE COURT: No, you do not have to present it 
here. You present it to the Clerk. 

I will sign the restraining order now for a period of 
ten days. 
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MR. BRODKEY: Thank you, your Honor. 

(Thereupon the instant hearing was concluded.) 

• • • • 

65 Filed Jul 11 1952 Harry M. Hull, Clerk 

Temporary Restraining Order 

This cause came on to be heard upon Plaintiff’s Com¬ 
plaint for a Temporary Restraining Order. 

It appearing to the Court that the defendants have 
instituted or caused to be instituted, libel actions in Chi¬ 
cago, Illinois, and Washington, D. C. against plaintiff’s 
product known as “MOSKEETO-LITES with an effec¬ 
tive mosquito repellent” for alleged misbranding of said 
product; and 

It further appearing to the Court that defendants have 
threatened and will, if not restrained, presently institute 
or cause to be instituted and will continue to institute 
many further and additional libel for condemnation actions 
based upon the same alleged misbranding; and 

It further appearing to the Court, from Plaintiff’s veri¬ 
fied Complaint filed herein that, as a result of the 

66 acts of defendants complained of and sought to be 
enjoined, plaintiff’s name, business, good will and 

reputation have been injured and damaged, whereby 
plaintiff has suffered losses of many thousands of dollars 
which, unless said acts are restrained, plaintiff will con¬ 
tinue to suffer such loss and said loss will increase should 
further libel actions be instituted; that the loss of the 
value of the product which have been already seized in 
the aforesaid four libel for condemnation proceedings, 
together with the loss of the value of the products 
threatened to be seized by the defendants in the future, 
constitute and will constitute irreparable injury, loss and 
damage to plaintiff, in that such widespread libels and 
seizures will crush the morale and almost completely 


destroy the efficiency of plaintiff’s distribution organiza¬ 
tion, and no legal remedy exists whereby such loss could 
now, or in the future, be recouped by plaintiff; that the 
various attorneys’ fees and court costs to which plaintiff 
has already been subjected, and those to which future 
libel for condemnation actions will subject plaintiff, in 
the defense thereof, has necessarily imposed and will, in 
the future, impose irreparable injury, loss and damage 
to plaintiff, in that no legal remedy exists whereby such 
costs can be or could, in the future, be recouped: 

It is, therefore, ordered by the Court that the defend¬ 
ants, their agents, servants, employees, attorneys or 
others in active concert and participation with them be 
and they hereby are restrained from instituting or caus¬ 
ing to be instituted and from prosecuting any further 
and additional libel for condemnation actions against 
plaintiff’s product known as “MOSKEETO-LITES with 
an effective mosquito repellent” based upon alleged mis¬ 
branding of said product, provided that the plaintiff first 
give security in the amount of Two Hundred Fifty 
67 Dollars ($250.00) for the payment of such costs 
and damages as may be incurred or suffered by 
any party who is found to have been wrongfully re¬ 
strained, such bond to be approved by the Court or by 
the Clerk of Court. 

It is further ordered that this Order shall remain in 
force for ten days from the date hereof. 

Issued at 11:15 A. M. July 11, 1952. 

ENTER 

/s/ Illegible signature 

Judge, United States District 
Court for the District of 
Columbia 
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68 Filed Jul 14 1952 Harry M. Hull, Clerk 
KNOW ALL MEN BY THESE PRESENTS, 

THAT WE, VICTRYLITE CANDLE CO., a Wisconsin 
corporation, of the County of Winnebago, State of Wis¬ 
consin, and GLENS FALLS INDEMNITY COMPANY, 
a corporation of the State of New York, are held and 
firmly bound unto CHARLES F. BRANNAN, Secretary 
of Agriculture, G. F. GEISSLER, Administrator, Produc¬ 
tion and Marketing Administration, HARRY E. REED, 
Director, Live Stock Branch of the Production and Mar¬ 
keting Administration, E. L. GRIFFIN, Chief, Insecti¬ 
cide Division, Live Stock Branch, Production and Mar¬ 
keting Administration, and JAMES F. MC GRANNERY, 
Attorney General of the United States, all of the City 
of Washington, District of Colucbia, in the sum of Two 
Hundred Fifty and no/100 Dollars ($250.00), to be paid 
to the said CHARLES F. BRANNAN, Secretary of Ag¬ 
riculture, G. F. GEISSLER, Administrator, Production 
and Marketing Administration, HARRY E. REED, Di¬ 
rector, Live Stock Branch of the Production and Market¬ 
ing Administration, E. L. GRIFFIN, Chief, Insecticide 
Division, Live Stock Branch, Production and Marketing 
Administration, and JAMES P. MC GRANNERY, Attor¬ 
ney General of the United States, their executors, admin¬ 
istrators, successors and assigns, for which payment well 
and truly to be made, we bind ourselves, jointly and sev¬ 
erally, and our respective heirs, executors, administrators 
and successors, firmly by these presents. 

Sealed with our Seals and dated the 11th day of July, 
A.D. 1952. 

WHEREAS, the above bounden VICTRYLITE CAN¬ 
DLE CO., a Wisconsin corporation, has filed its bill of 
complaint in the United States District Court, for the 
District of Columbia, against the above named CHARLES 
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F. BRANNAN, Secretary of Agriculture, G. F. GEISS- 
LER, Administrator, Production and Marketing Adminis¬ 
tration, HARRY E. REED, Director, Live Stock Branch 
of the Production and Marketing Administration, E. L. 
GRIFFIN, Chief, Insecticide Division, Live Stock Branch, 
Production and Marketing Administration, and JAMES P. 
MC GRANNERY, Attorney General of the United States, 
praying among other things, for a preliminary restrain¬ 
ing order to restrain for that purpose, according to 
69 the prayer of said complaint, said defendants from 
instituting or causing to be instituted and from 
prosecuting any further and additional libel for condem¬ 
nation actions against plaintiff’s product known as “MOS- 
KEETO-LITES with an effective mosquito repellent”, in 
the District of Columbia, based upon alleged misbranding 
of said product until the 21st day of July, 1952, and 

WHEREAS, said Court has allowed a temporary re¬ 
straining order upon the said VICTRYLITE CANDLE 
CO., a Wisconsin corporation, giving bond and security 
as provided by law: 

Now, therefore, the condition of the above obligations 
is such, that if the above bounden VICTRYLITE CAN¬ 
DLE CO., a Wisconsin corporation, and GLENS FALLS 
INDEMNITY COMPANY, a corporation of the State of 
New York, their executors, administrators, successors or 
assigns, or any of them, shall and do well and truly pay, 
or cause to be paid to the said CHARLES F. BRANNEN, 
Secretary of Agriculture, G. F. GEISSLER, Administra¬ 
tor, Production and Marketing Administration, HARRY 
E. REED, Director, Live Stock Branch of the Production 
and Marketing Administration, E. L. GRIFFIN, Chief, 
Insecticide Division, Live Stock Branch, Production and 
Marketing Administration, and JAMES P. MC GRAN¬ 
NERY, Attorney General of the United States, their 
executors, administrators, successors or assigns, all dam- 
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ages which may be sustained by the said defendants, or 
any one or more of them, by reason of the wrongful 
issuing of such preliminary restraining order, and also, 
all such costs and damages as shall be awarded against 
the said complainant in case the said preliminary re¬ 
straining order shall be dissolved; then the above obliga¬ 
tion to be void; otherwise to be and remain in full force 
and virtue. 

VICTRYLITE CANDLE CO., 
a Wisconsin corporation 

By /s/ J. P. Flannigan (SEAL) 

Its duly authorized agent 

GLENS FALLS INDEMNITY 
COMPANY, 

a New York corporation 

By /s/ . (Seal) 

Attorney in Fact 

Surety holds authority from Secy, of Treas. to do 
business in D. C. and has a process agent therein. 

HARRY M. HULL, Clerk 
By /s/ Raymond D. Clark 
Deputy Clerk 

HARRY M. HULL, Clerk 
By /s/ Raymond D. Clark 

Clerk of the United States 
District Court, for the 
District of Columbia. 
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71 Filed July 15 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

the 15th day of July 1952 

VICTRYLITE CANDLE CO., 
a Wisconsin Corporation 

Plaintiff 

vs. 

CHARLES S. BRANNAN, 

Secretary of Agriculture et al 

Defendants. 

Civil Action No. 3059—52 

The Clerk of said Court will please enter my appear¬ 
ance as attorney for the plaintiff in the above entitled 
cause. 

/s/ Albert Brick 
Albert Brick 

Address 1010 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Plaintiff 

• * • • 

72 Filed Jul 17 1952 Harry M. Hull, Clerk 

Notice 

Notice is hereby given that the attached motion to 
dismiss this action will be presented to the Court for 
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hearing on July 24, 1952, at the opening of Court, or as 
soon thereafter as counsel can be heard. 

Respectfully, etc. 

/s/ James P. McGrannery, 

James P. McGrannery, 
Attorney General 

/s/ James M. Mclnerney, 

James M. Mclnerney, 
Assistant Attorney General 

/s/ Vincent A. Kleinfeld 
Vincent A. Kleinfeld, 
Attorney, Department of 
Justice, 

Attorneys for Defendants 
To: 

Edward Brodkey 
Albert Brick, 

Attorneys for Plaintiff 

• * • • 

73 Filed Jul 17 1952 Harry M. Hull, Clerk 

Motion to Dismiss 

COME NOW THE DEFENDANTS, by their attor¬ 
neys and move this Honorable Court to dismiss this ac¬ 
tion pursuant to the provisions of Rule 12(b) of the 
Federal Rules of Civil Procedure for the reasons that the 
Court lacks jurisdiction over the subject matter and the 
complaint fails to state a claim upon which relief can be 
granted. 

A statement of points and authorities in support of 
this motion is filed herewith. 

This 16th day of July, 1952. 
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James P. McGrannery, 
Attorney General 

James M. Mclnerney, 
Assistant Attorney General 

Vincent A. Kleinfeld, 
Attorney, Department of 
Justice, 

Attorneys for Defendants 
To: 

Edward Brodkey 
Albert Brick, 

Attorneys for Plaintiff 

Copies mailed this 16th day of July, 1952, to Edward 
Brodkey, 105 La Salle St. Chicago, & Albert Brick, 1010 
Vermont Ave. Wash., D. C. 

/s/ Vincent A. Kleinfeld, 

Atty. for Dfts. 

• • • • 

97 Filed Jul 21 1952 Harry M. Hull, Clerk 
District of Columbia ss: 

WEBSTER G. REED, being duly sworn, deposes and 
says as follows: 

I am Chief of the Insecticide Division, Livestock 
Branch, Production and Marketing Administration, United 
States Department of Agriculture. This Division is 
charged with the administration of the Federal Insecti¬ 
cide, Fungicide and Rodenticide Act which requires the 
registration and regulates the distribution in interstate 
commerce of economic poisons, including insect repellents. 

On June 29, 1951, an investigator of the Insecticide 
Division, William B. Tiedt, in his regular work obtained 
a sample of a product called “House and Garden Light 
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Insect Repellent Candle” shipped by Victrylite Candle 
Co., Oshkosh, Wisconsin, about June 15, 1951. The 
sample was obtained from Wieboldt Stores, Inc., Chicago, 
HI., and was part of several shipments invoiced at $2970. 
Seizure under the provisions of the Act was initiated on 
July 6, 1951. The action was based on lack of registra¬ 
tion, of the required ingredient staatement, and of other 
required labeling. There were no charges of lack of 
effectiveness since we had not tested the product when 
seizure was initiated. This case has been delayed and is 
still pending in the United States District Court for the 
Northern District of Illinois. We have not requested or 
desired any delay. 

Immediately following the seizure there were several 
conferences with representatives of the Victrylite Candle 
Co. and an application for registration was submitted on 
July 19, 1951. In a letter of July 20, 1051, the firm’s 
attorney stated that pending favorable action on the ap¬ 
plication all sales outlets were being directed to withdraw 
the product as then labeled, from sale, and to discontinue 
all advertising as then constituted. In our letter of July 
23, 1951, the manufacturer was told that our tests showed 
the product did not produce any significant amount of prac¬ 
tical repellencv to insects or protect persons in the imme¬ 
diate area from such pests as flies and mosquitoes. The 
product was not registered. 

On February 25 and 27, 1952, representatives of the 
Victrylite Candle Company, Oshkosh, Wisconsin, came to 
this office to discuss registration of MOSKEETO-LITES. 

This product was similar to the House and Garden 
98 Light Insect Repellent Candle but had, in addition, 
a ring around the neck of the candle containing the 
same chemical as that contained in the candle. The added 
amount of chemical was very small compared with that 
already in the candle. 
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To support the request for registration, they submitted 
reports of tests which were inadequate since they did 
not show whether the product would protect people from 
insect attack. Also the tests conducted by our entomolo¬ 
gists last year with the similar, but not identical, product 
manufactured by this company had shown that it had no 
practical value in protecting people against insect attack. 
A letter explaining our opinion of the product was sent 
to the company on February 29, 1952. 

A further application for registration was received 
under date of March 3, 1952 and again in our letter of 
March 18, 1952 the firm was informed that we did not 
believe that there was any great probability of the prod¬ 
uct being effective as a mosquito repellent. Nevertheless, 
to eliminate any question in our minds as to whether the 
product would have any practical value in protecting 
people against insect attack, we agreed to make tests of 
the product as early in the season as possible and to 
permit their representative to take part in the tests. 

On March 25, 1952 twelve of the MOSKEETO-LITES 
were received at Beltsville, Maryland. They were tested 
against mosquitoes bred in the laboratory and found to 
be entirely ineffective. A second batch of the product 
was sent by the firm to our laboratory at Bradenton, 
Florida, where natural infestations of mosquitoes were 
available. Rather extensive tests showed the product to 
be ineffective as a mosquito repellent in practical use in 
mosquito infested areas. The firm was informed when 
tests were to be made in both places and told that their 
representatives could be present, but none appeared. Re¬ 
port of preliminary tests was sent to the firm on April 7, 
1952 and a report of more complete tests was sent on 
May 5, 1952. 

Meanwhile, on March 27, 1952, registration under pro¬ 
test was requested and, as required by law, such registra¬ 
tion was issued on April 10, 1952. At the same time the 
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firm was warned that the product had no value as a mos¬ 
quito repellent and was specifically told that the labeling 
was in violation of the Act. 

On May 13, 1952, in the regular course of his work, our 
investigator, William B. Tiedt, sampled a shipment of 
MOSKEETO-LITES made about April 23, 1952 to Mc¬ 
Kesson and Robins, Inc., Chicago, Illinois. These sam¬ 
ples were tested and found to be worthless as insect re¬ 
pellents. Seizure action was accordingly initiated on 
4892 cartons more or less. We were informed that court 
action would be taken on the case on June 23, 1952, and 
we were prepared for trial on that date. However, the 
claimant requested and was granted a stay of action be¬ 
cause he lacked experimental work to support his case. 
On June 11, 1952, a second shipment, originally 8400 car¬ 
tons, invoiced at $4025.00, was sampled at McKesson and 
Robins, Inc., Chicago, Illinois, and seizure action on it, 
presumably to be combined with the first seizure, has been 
intiated. We have had no report of the results of this 
seizure. 

In view of the inability to obtain a speedy decision in 
the Chicago seizures and to avoid what in our opinion is 
continued fraud on the public, the additional seizure ac¬ 
tion which is now under the jurisdiction of the 
99 Federal District Court for the District of Columbia 
was initiated, recommendation for seizure having 
been made on June 25, 1952. This shipment was made 
on June 14, 1952. 

We were informed on July 2, 1952 that injunction pro¬ 
ceedings against our Chicago investigator and others 
within the jurisdiction of the District Court for the 
Northern District of Illinois had been initiated the pre¬ 
vious day. 

/s/ Webster G-. Reed 

Webster G. Reed, Chief, 
Insecticide Division 
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Subscribed and sworn to before me at Washington, 
D. C., this 14th day of July, 1952. 

/s/ Evelyn R. Warfield 

Notary Public, D. C. 

My commission expires February 14, 1955. 


117 Washington, D. C., 

Monday, July 21, 1952. 

The above-entitled cause came on for hearing, on mo¬ 
tion for preliminary injunction, before the Honorable 
Alexander Holtzoff, Judge, at 10:10 o’clock a. m. 

Appearances 

For the Plaintiff: 

Mr. Edward Brodkey 

For the Defendants: 

Mr. Vincent Kleinfeld 

118 Proceedings 

THE DEPUTY CLERK OF THE COURT: No. 2,— 
Victrylite Candle Company versus Brannan, Civil Action 
No. 3059—52. 

MR. BRODKEY: My name is Edward Brodkey. 

THE COURT: Will you spell your name, please? 

MR. BRODKEY: B-r-o-d-k-e-v. 

THE COURT: Brodkey? 

MR. BRODKEY: Yes, sir. 

THE COURT: Your first name? 

MR. BRODKEY: Edward. This, however, is not my 
first appearance here, having been before Judge Pine. 
THE COURT: That is right. Suppose you proceed. 
MR. BRODKEY: May I proceed, Your Honor? 

THE COURT: Yes. 
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MR. BRODKEY: I was going to add that on that 
occasion my admission to practice in this Court was duly 
moved. I am a member of the Bar of the Supreme Court 
of the United States, plus that of Illinois, and of the 
Circuit Court of Appeals of the Seventh Circuit, North¬ 
ern District of Illinois. 

THE COURT: I will hear you. 

MR. BRODKEY: This is— 

THE COURT: You say you are a member of the 
Illinois Bar? 

MR. BRODKEY: A member of the Illinois Bar. 

119 THE COURT: Chicago? 

MR. BRODKEY: Yes, Your Honor. 

THE COURT: You may proceed. 

MR. BRODKEY: The case before us at this time is 
that of the Victrylite Candle Company, which is a Wis¬ 
consin corporation, which seeks at the present time a 
temporary injunction against the Secretary of Agricul¬ 
ture and certain subordinate officials of that agency, and 
the Attorney General of the United States, against what 
I personally refer to as multiple seizures of a product 
manufactured by the Victrylite Candle Company, known 
as “Moskeeto-Lites”, with an effective mosquito repellent. 

In any event, a restraining order was entered in this 
matter ten days ago by Judge Pine, pursuant to an order 
before that entered in the United States District Court 
for the Northern District, Eastern Division of Illinois, 
by Judge Sullivan of that court. 

There has been, as is recited in the verified complaint 
filed in this cause, some four seizures of this product, 
that is to say, three in the Northern District of Rlinois, 
and in Chicago, and one subsequent to our appearance 
before Judge Sullivan in the District Court of the United 
States for that District, this latter seizure having been 
made here in Washington. 

It is our contention, as was made known to Judge 

120 Pine on the previous occasion, that there is no 
authority for making multiple seizures, that is 
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more than one, with respect to the provisions of this Act, 
which is the Federal Insecticide, Fungicide and Rodenti- 
cide Act of 1947. The statute with which we are con¬ 
cerned recites, in Section 9 (a) thereof, and I quote— 

“Any economist”— 

THE COURT: Have you a copy of the statute? 

MR. BRODKEY: I have only about four lines to 
quote to Your Honor. 

THE COURT: You may proceed. 

MR. BRODKEY: “Any (economic) poison or device 
that is being transported”— 
and I interpolate, in interstate commerce— 

“shall be liable to be proceeded against in any District 
Court of the United States in the district where it is 
found and seized for confiscation by a process of libel 
for condemnation: 

“1. In the case of an (economic) poison (a) if it is 
adulterated or misbranded” . . . 

In this case the charge is that the product is mis¬ 
branded. There is no charge that it is deleterious to 
health— 

THE COURT: What is the alleged misbranding? 

MR. BRODKEY: The alleged misbranding is 
121 that it contains an effective mosquito repellent, 
and the Government takes the position it is not an 
effective mosquito repellent. 

I will not press that point, Your Honor. But even on 
the Governments present theory, we have appended to 
the verified complaint filed in this cause two separate 
reports of tests of “Moskeeto-Lites” which were made, 
one by the Institute of Paper Chemistry, of Appleton, 
Wisconsin, a well recognized institution and I believe 
the tw”o reports appended were the first and second re¬ 
ports from that source; and we have one from Stanford 
Research Institute, of Stanford, California. 

THE COURT: I will not go into the merits. What 
is the basis for your application for an injunction? 
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MR. BRODKEY: We believe there is no basis for 
making more than one such seizure. That portion of the 
Act in question which I have just quoted has no limita¬ 
tion, it neither authorizes specifically in so many words 
multiple seizures, nor does it limit them in any respect 

But I call Your Honor’s attention to the fact that there 
has been judicial interpretation of that point, and particu¬ 
larly in this Circuit, in the Circuit Court of Appeals for 
the District of Columbia. 

We have another Act very much like it, if not identical, 
that is to say, the Food and Drug Act of 1906, commonly 
known as the Wiley Act. That was the old Food 
122 and Drug Act. It has since been superseded by 
the Copeland Act of 1938. If Your Honor will 
note the five lines which I shall now read from Section 
10 of that Act relating to seizures, you will see that it is 
substantially if not entirely identical. I quote Section 10: 

“Any article of food, drug or liquor that is adulterated 
or misbranded” (in interstate commerce, I should add) 
“shall be liable to be proceeded against in any district 
court of the United States within the district where same 
is found, and seized for confiscation by a process of libel 
for condemnation.” 

Totally unlike the present Act, which spells out multi¬ 
ple seizures. That is the present Food and Drug Act. 
We are not concerned with it except by analogy. 

We do have this word from the Circuit Court in this 
Circuit, in National Remedy Company versus Hyde, upon 
which we principally rely, which is reported in 50 Federal 
(2d), 1066, 1068. The Court said: 

“Such a result” (referring to multiple seizures) “was 
not contemplated by Congress” (under the Wiley Act)-- 

THE COURT: What is the citation of the case! 

MR. BRODKEY: That is 50 Federal (2nd), 1066. 

THE COURT: Well, what is the citation in our local 
reports? 
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MR. BRODKEY: Unfortunately, I have to ask 

123 Your Honor’s indulgence in that, that was not 
available to me at the time. 

THE COURT: Give me that again. 

MR. BRODKEY: 50 Federal (2nd), 1066. The por¬ 
tion to which I refer is on page 1068 of that opinion. 
This seems to be a rather well known decision, I may add. 
MR. KLEINFELD: Pardon me. It is Volume 60, sir. 
THE COURT: Pardon? 

MR. KLEINFELD: Volume 60 of the appellate opin¬ 
ions of this court, Volume 60, 252. 

THE COURT: What volume? 

MR. KLEINFELD: Volume 60. 

THE COURT: 60 Appeals D.C. 

MR. KLEINFELD: Yes, page 252. 

THE COURT: 252? 

MR. KLEINFELD: Yes, sir. 

MR. BRODKEY: If I may now revert to that quota¬ 
tion, which was not just plucked out of the text,—this is 
the sense of the entire opinion: 

“Such a result” (referring to multiple seizures) says 
the court “was not contemplated by Congress” (that is, 
under the Wiley Food and Drug Act) “except possibly 
in unusual cases where drastic action would be necessary 
for the immediate protection of the public.” 

And the court concludes with this: 

124 “Such a course of conduct . . . amounts to arbi¬ 
trary exercise of power and is a deprivation of due 

process of law.” 

The reasons assigned are two-fold, first that it is the 
duty of the court to prevent a multiplicity of suits 
whereby persons are required to run all over and defend 
situations of that kind. The charge made in this com¬ 
plaint is that it is so injurious to the good will of this 
company that it is putting them out of business, in effect. 
And in addition, it can well be seen that the purpose is to 
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put them out of business before there can be a hearing on 
the merits. 

THE COURT: You have a right to file a petition in 
any district in which your goods have been seized, have 
you not? 

MR. BRODKEY: A petition to do what? 

THE COURT: In the district court, you have the 
right to file a claim. 

MR. BRODKEY: The seizure will be followed by a 
libel, in which the owner will be the claimant. 

THE COURT: Yes, that is what I mean. You have 
the right to file a claim. 

MR. BRODKEY: In each district, but we are required 
to litigate the matter many times. 

THE COURT: On the other hand, if you prevail on 
this motion and eventually the first seizure is sus- 
125 tained, in the meantime the public may have bought 
a lot of these misbranded goods all over the coun¬ 
try. 

MR. BRODKEY: That possibility, of course, obtains. 
Courts are cognizant of that situation, but there is noth¬ 
ing we can do without irreparable injury to the plaintiff 
and, in the opinion of this Court, to which I heartily sub¬ 
scribe, without depriving him of his property without due 
process. 

THE COURT: I know, but you cannot be deprived of 
your property without due proess if you have the right 
to go into court and file a claim for the goods that have 
been seized. 

MR. BRODKEY: In each instance? 

THE COURT: Yes. 

MR. BRODKEY: Of course, but if we are put to the 
trouble of doing that in every jurisdiction, it can be in¬ 
jurious to the point of our undoing. 

THE COURT: Except this, if you can try one test 
case. 
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MR. BRODKEY: That would be true if we were 
operating under an Act which, as for example the present 
Food and Drug Act, the Copeland Act, spells out the 
possibility of consolidation of all of these causes of ac¬ 
tion into a single charge. 

THE COURT: Suppose your property is seized 

126 in half a dozen different districts, and you file a 
claim for your goods in each one of the half dozen, 

you can arrange to have one of them tried, no doubt. 

MR. BRODKEY: Well, that is true, but in the mean¬ 
time that can go on and they can make innumerable seiz¬ 
ures. And there is a recitation in the complaint that 
there are threats to do so. 

THE COURT: Take the other side of the picture. 
In the meantime, you may flood the market and sell to 
the public goods that are later found to be injurious 
or misbranded. That wouldn’t be fair, either, would it? 

MR. BRODKEY: The general idea that I have found 
in the decided cases is that there must be fairly direct 
relationship. If it is not, as it is not in this case, in¬ 
jurious to health, the only possible thing might be that 
someone would buy something and pay his money for a 
candle, which, if it did nothing, would still be sold nor¬ 
mally for the same dollar it is sold for, nobody is being 
defrauded. 

THE COURT: Well, if people are buying this sub¬ 
stance for the purpose of killing mosquitoes— 

MR. BRODKEY: Not killing them. May I correct 
that particular assumption? There is no claim that this 
is to kill. It is not an insecticide in that sense. It is a 
product that has a mosquito repellent. 

THE COURT: What does that mean? 

127 MR. BRODKEY: It drives them away. 

THE COURT: If people buy this product for 
the purpose of driving mosquitoes away and it doesn’t, 
the public is being defrauded. 
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MR. BRODKEY: That would be true if that were so. 
It is our position that is not so. The tests show other¬ 
wise. 

THE COURT: Why shouldn’t this issue be tried out 
before you are permitted to keep selling the product? 

MR. BRODKEY: To prevent the ruination of the 
company and its good will in the meantime. 

THE COURT: Would you be willing to deposit money 
to refund the purchase price to anyone who purchases 
this product if eventually you do not prevail? 

MR. BRODKEY: I don’t have my client or his sanc¬ 
tion with me, but I think it would probably be conceiv¬ 
able. 

THE COURT: Because I think the public has the 
right to be protected against being defrauded. Of course 
business has the right to be protected against unfair rul¬ 
ings, but on the other hand, members of the public have 
the right to be protected against being sold a product that 
is not as represented. 

MR. BRODKEY: If that be true. We submit it is 
not. 

THE COURT: But the issue should be tried 
128 out before the sale is continued. 

MR. BRODKEY: True. However, there is no 
way of doing so. 

THE COURT: There is a way of doing so. You file 
your claim in one of the districts in which your goods 
have been seized, and ask for an early hearing. If the 
Government resists an early hearing, then that matter 
will be in the discretion of the court. 

MR. BRODKEY: May I suggest that there has been 
a complete cooperation of my client with the Government 
throughout. They have required one after another, what 
you would popularly call different tests. One is cur¬ 
rently being made in Florida, out in the open, with mos¬ 
quitoes. We don’t think we ought to be deprived of the 
very best possible evidence we can bring in, even though 
we have a lot of it right here. 
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THE COURT: Very well. I think I get yonr point. 

MR. BRODKEY: Yes. We have done everything they 
have asked ns to do. 

THE COURT: Yes. 

MR. BRODKEY: That is the situation, as I see it. 
On the authority of this case, it seems that this Court 
has spoken, and I believe it makes sense. 

THE COURT: May I have counsel’s name? 

MR. KLEINFELD: Vincent A. Kleinfeld. 
(Spells). 

129 May it please Your Honor: Before discussing 
somewhat briefly the applicable law, I would like 

to discuss the equities of the case. First of all, so far as 
I know, no affidavits have been submitted by plaintiff in 
support of its application, which is an application for a 
preliminary injunction. 

THE COURT: I do not like to be bothered with tech¬ 
nicalities. I want to get to the merits. 

MR. KLEINFELD: I would like to discuss the facts, 
which are set forth in an affidavit we have submitted to 
Your Honor, which, it seems to me, quite clearly shows 
that this is certainly one case where the Government has 
dealt most fairly and (openly) with the plaintiff. 

These are the facts: On February 25, and 27th of 
this year, representatives of the plaintiff came to see 
officials of the Department of Agriculture— 

THE COURT: Don’t go into too many details. Just 
tell me about it. 

MR. KLEINFELD: There have been a number of con¬ 
ferences held between the plaintiff and representatives of 
the Department of Agriculture, a number of times, where 
there was full, free and open discussion, -where the repre¬ 
sentative of the Department of Agriculture told the plain¬ 
tiff that his product did not warrant the claims made on 
its behalf. That is in effect it would not repel mos¬ 
quitos. 

130 They -went much further, and this was very un¬ 
usual. They said “In fairness to the plaintiff, we 


69 A 


will make special tests of your product to determine 
whether or not it will or will not repel mosquitos . 99 

Those tests were held, and the plaintiff was invited to 
be present. The plaintiff chose not to be present. The 
tests were conducted. These were the best possible tests 
that could be made. Officials of the Department of Agri¬ 
culture subjected themselves to mosquitos— 

THE COURT: Just tell us the result of it. 

MR. KLEINFELD: The results were that these can¬ 
dles were shown to be absolutely without the mosquito 
repellent qualities claimed for them. Then, after the 
tests were held and the plaintiff was given an opportunity 
to be present and heard, and turned it down, the plaintiff 
was told that his product would not do what was claimed 
for it, and that it would not be registered under the pro¬ 
visions of the Pure Food and Drug Act. The plaintiff 
insisted, as he could under the law, that it be registered 
under protest. 

The plaintiff complains about these many seizure ac¬ 
tions in divergent jurisdictions. These boil down to 
three seizure actions. The plaintiff alleges four. The 
first one pertained to a different product put out last 
year by the plaintiff, where the charge was not false label¬ 
ing, but failure to register. That is not involved 
131 here. So two seizure actions were started in Chi¬ 
cago, and one in the District of Columbia. Those 
three are the entire total of seizure actions started against 
plaintiff’s product. The seizure action started here would 
not have been started, Your Honor, if the plaintiff had 
shown any willingness to go along and have a trial on 
the merits of the first seizure action in Chicago. That 
case came up June 23rd. The defendants were quite 
anxious to proceed to trial. It was the plaintiff who 
would not proceed to trial, on the ground that he had to 
make some tests of the product. 

THE COURT: What was the nature of the proceed¬ 
ing which came up for trial? 
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MB. KLEINFELD: A regular trial of a libel action, 
snch as Your Honor spoke about a few minutes ago. 

THE COUBT: The Government filed a libel, and the 
other side filed— 

MB. KLEINFELD: It came up for trial. 

THE COUBT: I want to know what came up for 
trial. 

MB. KLEINFELD: The libel action, and at the plain¬ 
tiff’s request that was put off until the fall. Of course 
this is the mosquito season— 

THE COUBT: Yes. 

MB. KLEINFELD: If the plaintiff can continue to 
put out his product, which in fact is worthless— 

THE COUBT: I have heard enough on that. 
132 I will be glad to hear you comment on the case 
relied on by the other side. 

MB. KLEINFELD: That case was entirely dissimi¬ 
lar—the National Bemedv Company versus Hyde. Here 
were the facts in that case: 

Under the 1906 Pure Food and Drug Act, the Govern¬ 
ment had filed a libel, alleging misbranding. A trial on 
the merits was had, and the Government was licked— 
beaten on the merits. Six years elapsed, and, without 
warning or notice, the Government instituted (seven) 
more libel actions in various parts of the country. 

THE COUBT: You mean after the Government was 
beaten on the merits? 

MB. KLEINFELD: Yes. 

THE COUBT: They continued to seize the goods? 

MB. KLEINFELD: Six years after— 

THE COUBT: I don’t care whether it was the next 
dav or a hundred vears, thev continued to seize the 
goods? 

MB. KLEINFELD: And the Government was prop¬ 
erly enjoined, on the ground that that was an illegal act 
by the Government. We haven’t had a trial on the merits. 
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THE COURT: Is there anything else yon wish to add? 

MR. KLEINFELD: No, sir. 

THE COURT: Do you wish to say anything. 

MR. BRODKEY: May I reply to the attempt 

133 of my brother to distinguish the case in question? 

THE COURT: Yes, but there is another thing 
to reply to,—the fact that you were not ready for trial in 
June in Chicago, and you asked for a continuance until 
fall. And by fall, the mosquito season will be over in 
the meantime. 

MR. BRODKEY: I grant you that is true, but the 
selection of the date was not a matter of the plaintiff’s 
request. It just so happened that was the time available. 
So far as being ready for trial, I suggested to Your 
Honor that we have the tests to which I alluded, those 
attached to the verified complaint, plus one more, all 
favorable tests, Your Honor,—the test alluded to in my 
remarks by Stanford Research. 

THE COURT: I will not try the merits of your prod¬ 
uct. The merits of vour product have to be tried in a 
libel action. 

MR. BRODKEY: It has been— 

THE COURT: Just one minute. And you had the 
opportunity to try the merits last month, and you asked 
for a continuance. 

MR. BRODKEY: The reason for that, Your Honor, 
was that the Government had made a point of the fact 
that we must have outside tests, rather than laboratory 
tests conducted under normal conditions. And those are 
the tests which are being made, unfortunately, at a 

134 time when mosquitos are available to make it, which 
they would not be out of season. Those are being 

made now. We have done everything suggested, and we 
think that is important. One of the charges against us is 
that we claim this product will be effective under all con¬ 
ditions, indoor and outdoor. We cannot sustain that 
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without outdoor tests, and that is the tests that are being 
made at the present time. 

THE COURT: The tests could have been made be¬ 
fore June when the case came up for trial. 

MR. BRODKEY: No. The mosquito season opened 
just at that time, as it were, as it happened inversely. 
We are making hay while the sun shines, when the time is 
here for making those tests. 

May we say further, with respect to counsel's effort to 
distinguish the National Remedy case, in that case, Your 
Honor, like every case which has been brought to Your 
Honor's attention, whenever authority is against him, 
there is an effort to distinguish, because— 

THE COURT: Let’s get to the point. I have a long 
calendar, and these generalities only delay other members 
of the Bar. 

MR. BRODKEY: They could easily distinguish it, be¬ 
cause there are four seizures here, and eleven there. 
The court did not stress the fact that there had been any 
determination on the merits in any previous pro- 
135 ceeding. There was no res adjudicata mentioned. 

They said “We must prevent this multiplicity of 
suits, which is unconscionable"—this multiplicity of suits, 
and I refer to it as unconstitutional, this matter of de¬ 
priving the plaintiff in the case from due process of law, 
by making him subject himself to attorneys’ fees, travel¬ 
ing expenses, aside from the subject matter of the seiz¬ 
ures, which runs into thousands of dollars. That is what 
the court thought should be avoided, and that is the basis 
for the court's decision, not any matter of there having 
been a prior determination. That would be just a fact in 
the case. It is possible that the court took it into consid¬ 
eration, but it was not the reason assigned, and I believe 
the court was correct in that position. 
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136 Opinion (Oral) of the Court 

THE COURT: Enjoining a multiplicity of suits is 

a well recognized function of a court of equity. On the 
other hand, an application to enjoin multiplicity of suits 
is addressed to the discretion of the court. It does not 
involve a matter of absolute right. The court will con¬ 
sider the equities in determining whether or not to issue 
such an injunction. 

In this case, one of the proceedings under which seizure 
has been had, came up for trial last month and was con¬ 
tinued on the application of the present plaintiff. 

It seems not in the best interests of the public to enjoin 
further seizures after the plaintiff has had an opportunity 
to try the merits, but was not ready to do so. 

The product is a seasonable one, and the public must be 
protected, if it is in fact misrepresented. The fact that 
the plaintiff was not ready to try this case on the merits, 
seems to me to militate against it. 

The motion for preliminary injunction is denied. 

MR. BRODKEY: For the purposes of the record, may 
we preserve an exception. 

THE COURT: Yes, indeed. 

(And, thereupon, the proceedings in the above cause on 
Monday, July 21, 1952, were concluded.) 

• • • * 

138 Filed Jul 24 1952 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause having come on to be heard on plaintiff’s 
motion for a preliminary injunction, and the Court hav¬ 
ing heard argument by counsel for plaintiff and defend¬ 
ants, the Court hereby files its findings of fact and con¬ 
clusions of law as follows: 


The Court Finds: 


1. Plaintiff distributes in interstate commerce an in¬ 
secticide known as “ MOSKETO-LITES with an effective 
mosquito repellant.” 

• • • • 

Copies mailed to atty’s for plaintiff, July 23, 1952. 

/s/ Vincent A. Kleinfeld, 

Atty. for dfts. 

• • • • 

139 2. In June 1952, two libel for condemnation 

actions wrere instituted in the United States Dis¬ 
trict Court for the Northern District of Illinois against 
shipments of the plaintiffs product in the possession of 
MeKesson-Robbins, in Chicago, Illinois, under the seizure 
provisions of the Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U.S.C. 135g) on the ground that the 
product was misbranded. 

3. The first seizure action instituted in the Northern 
District of Illinois was scheduled to come on for trial on 
June 23, 1952, and the defendants were prepared for 
trial on that date; however, the plaintiff requested and 
was granted a continuance until the fall of this year. 

4. Subsequent to plaintiff’s obtaining a continuance of 
the first seizure action instituted in the Northern District 
of Illinois, a seizure action was instituted by the Govern¬ 
ment in the United States District Court for the District 
of Columbia against a shipment of plaintiff’s product on 
the ground that it was misbranded. 

5. Thereafter, the plaintiff filed a complaint in the 
United States District Court for the District of Columbia 
seeking to enjoin the defendants from instituting further 
seizure actions against the plaintiff’s product and from 
proceeding in any of the seizure actions filed by de¬ 
fendants other than the first seizure action filed in the 
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Northern District of Illinois on or abont June 9, 1952, 
and for an order decreeing that all other libel actions be 
declared illegal and void. The plaintiff prayed that a 
preliminary injunction be granted against the defendants. 

The Court files the following conclusions of law: 

140 The motion made by plaintiff for a preliminary 
injunction should be denied. 

Let the foregoing findings of fact and conclusions of 
law be filed, and order and decree be entered accordingly. 
Dated July 24, 1952 

/s/ Alexander Holtzoff 

United States District 
Judge 

• • • • 

141 Order 

This cause came on to be heard on plaintiff’s motion 
for a preliminary injunction, and was argued by counsel 
for plaintiff and defendants, and on consideration thereof 
it is by the Court, 

ORDERED, that the motion of plaintiff for a prelimi¬ 
nary injunction be and it hereby is denied. 

Dated, July 24, 1952. 

/s/ Alexander Holtzoff 

United States District 
Judge 

I hereby certify that service of the foregoing proposed 
order has been made upon the plaintiff by mailing a copy 
thereof to its attorneys, Albert Brick, Esq., 1010 Vermont 
Avenue, N. W., Washington, D. C., and Edward Brodkey, 
Esq., 105 La Salle Street, Chicago, Illinois, this 23rd day 
of July, 1952. 

/s/ Vincent A. Kleinfeld 

Attorney, Department of 
Justice 
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142 Filed Jul 25 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 23rd day of July, 1952, 
that VICTRYLITE CANDLE CO., a Wisconsin corpo¬ 
ration, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 24th day of July, 1952 in 
favor of CHARLES F. BRANNAN, Secretary of Agri¬ 
culture, et al., against said VICTRYLITE CANDLE CO., 
a Wisconsin corporation, 

/s/ Edward Brodkey 

/s/ Albert Brick 

/s/ Frank E. Gettleman 

/s/ Arthur A. Gettleman 
Attorneys for 
Victrylite Candle Co., 
a Wisconsin corporation, 

To the Clerk: 

Please mail copy to 

1. Mr. Vincent A. Kleinfeld, Attorney, Department of 
Justice, Attorney for Defendants. 

Also to: 

2. Mr. James P. McGranery, Attorney General 
and 

3. Mr. James M. Mclnemey, Assistant Attorney Gen¬ 
eral, 

Department of Justice Bldg., Attorneys for Defendants. 
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143 Filed Jul 25 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

VICTRYLITE CANDLE CO., a Wisconsin Corporation, 

Plaintiff. 

vs. 

CHARLES F. BRANNAN, Secretary of Agriculture, 

et al., 

Defendants. 

Civil Action No. 3059-52 
Cost Bond on Appeal, 73^ 

VICTRYLITE CANDLE CO., a Wisconsin Corpora¬ 
tion, appellant herein and Glens Falls Indemnity Com¬ 
pany, a corporation, surety, appearing and submitting to 
the jurisdiction of the Court, hereby undertake for them¬ 
selves and each of them, their and each of their heirs, 
executors, administrators, successors and assigns, to 
make good all taxable costs and charges, not exceeding 
the sum of Two Hundred Fifty and no/100 dollars, 
that the appellee may be put to or allowed if the appeal 
is dismissed or the judgment affirmed, or such costs as 
the appellate court may award if the judgment is modi¬ 
fied. 

The said surety hereon hereby irrevocably appoints 
the clerk of this Court as its agent upon whom any pa¬ 
pers affecting its liability on this undertaking may be 
served. 

Signed, sealed, and delivered this 23rd day of July, 
1952 

VICTRYLITE CANDLE CO., a Wisconsin Corp. 

By /s/ J. P. Flanigan [Seal] 
Its duly authorized agent 
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GLEN FALLS INDEMNITY COMPANY 

By /s/ 

Attorney 

Surety approved July 25th, 1952 


[Seal] 

[Seal] 


Surety holds authority from Secy, of Treas. to do 
business in D. C. and has a process agent therein. 

HARRY M. HULL, Clerk 
By /s/ Robert C. Huey, 
Deputy Clerk 

• * * • 

145 Filed Jul 30 1952 Harry M. Hull, Clerk 

Notice 

Notice is hereby given that the attached motion, in the 
alternative, for summary judgment will be presented in 
the Court for hearing on August 11, 1952, at the opening 
of Court, or as soon thereafter as counsel can be heard. 

Respectfully, etc. 

James P. McGranery, 
Attorney General 

James M. Mclnemev, 
Assistant Attorney General 

Vincent A. Kleinfeld, 
Attorney, Department of 
Justice, 

Attorneys for Defendants 
To: 

Edward Brodkey 
Albert Brick, 

Attorneys for Plaintiff 
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Copies mailed to attorneys for plaintiff this 29 day of 
July 1952. 

/s/ Vincent A. Kleinfeld 
Atty. for dfts. 

* * • • 

146 Filed Jul 30 1952 Harry M. Hull, Clerk 

Motion for Summary Judgment 

COME NOW THE DEFENDANTS, by their attorneys, 
and move this Honorable Court, in the alternative, for 
summary judgment, pursuant to the provisions of Rule 56 
of the Federal Rules of Civil Procedure, for the reason 
that the pleadings, and the affidavit of Webster G. Reed, 
Chief of the Insecticide Division of the United States 
Department of Agriculture, dated July 14, 1952, a copy of 
which was submitted to the Court in opposition to plain¬ 
tiff’s application for a preliminary injunction, and the 
original of which is on file in this Court, show that there 
is no genuine issue as to any material fact and that de¬ 
fendants’ are entitled to a judgment as a matter of law. 

The defendants rely upon the points and authorities 
heretofore submitted in support of defendants’ mo- 

147 tion to dismiss, and upon the said affidavit of Web¬ 
ster G. Reed, Chief of the Insecticide Division of 

the United States Department of Agriculture. 

This 29th day of July, 1952. 

/s/ James P. McGranery 
James P. McGranery, 

Attorney General 

/s/ James M. Mclnemey, 

James M. Mclnemey, 
Assistant Attorney General 
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/s/ Vincent A. Kleinfeld 
Vincent A. Kleinfeld, 
Attorney, Department of 
Justice, 

Attorneys for Defendants 


Edward Brodkey 
Albert Brick, 

Attorneys for Plaintiff 


• • • • 
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District of Columbia ss: 

WEBSTER G. REED, being duly sworn, deposes and 
says as follows: 

I am Chief of the Insecticide Division, Livestock Branch, 
Production and Marketing Administration, United States 
Department of Agriculture. This Division is charged 
with the administration of the Federal Insecticide, Fungi¬ 
cide and Rodenticide Act which requires the registration 
and regulates the distribution in interstate commerce of 
economic poisons, including insect repellents. 

On June 29, 1951, an investigator of the Insecticide Di¬ 
vision, William B. Tiedt, in his regular w’ork obtained a 
sample of a product called ‘‘House and Garden Light 
Insect Repellant Candle” shipped by Victrvlite Candle 
Co., Oshkosh, Wisconsin, about June 15, 1951. The sam¬ 
ple was obtained from Wieboldt Stores, Inc., Chicago, Ill., 
and was part of several shipments involved at $2970. 
Seizure under the provisions of the Act was initiated on 
July 6, 1951. The action was based on lack of registra¬ 
tion, of the required ingredient statement, and of other 
required labeling. There were no charges of lack of ef¬ 
fectiveness since we had not tested the product when 



81A 


seizure was initiated. This case has been delayed and is 
still pending in the United States District Court for the 
Northern District of Illinois. We have not requested or 
desired any delay. 

Immediately following the seizure there were several 
conferences with representatives of the Victrylite Candle 
Co. and an application for registration was submitted on 
July 19, 1951. In a letter of July 20, 1951, the firm's 
attorney stated that pending favorable action on the appli¬ 
cation all sales outlets were being directed to withdraw 
the product as then labeled, from sale, and to discontinue 
all advertising as then constituted. In our letter of July 
23, 1951, the manufacturer was told that our tests showed 
the product did not produce any significant amount of 
practical repellency to insects or protect persons in the 
immediate area from such pests as flies and mosquitos. 
The product was not registered. 

On February 25 and 27, 1952, representatives of the 
Victrylite Candle Company, Oshkosh, Wisconsin, came to 
this office to discuss registration of MOSKEETO-LITES. 

This product was similar to the House and Garden 
149 Light Insect Repellent Candle but had, in addition, 

a ring around the neck of the candle containing the 
same chemical as that contained in the candle. The added 
amount of chemical was very small compared with that 
already in the candle. 

To support the request for registration, they submitted 
reports of tests which were inadequate since they did not 
show whether the product would protect people from in¬ 
sect attack. Also the tests conducted by our entomolo¬ 
gists last year with the similar, but not identical, product 
manufactured by this company had shown that it had no 
practical value in protecting people against insect attack. 
A letter explaining our opinion of the product was sent to 
the company on February 29, 1952. 
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A further application for registration was received 
under date of March 3, 1952 and again in our letter of 
March 18, 1952 the firm was informed that we did not 
believe that there was any great probability of the prod¬ 
uct being effective as a mosquito repellent. Nevertheless, 
to eliminate any question in our minds as to whether the 
product would have any practical value in protecting peo¬ 
ple against insect attack, we agreed to make tests of the 
product as early in the season as possible and to permit 
their representatives to take part in the tests. 

On March 25, 1952, twelve of the MOSKEETO-LITES 
were received at Beltsville, Maryland. They were tested 
against mosquitoes bred in the laboratory and found to 
be entirely ineffective. A second batch of the product 
was sent by the firm to our laboratory at Bradenton, Flor¬ 
ida, where natural infestations of mosquitoes were avail¬ 
able. Rather extensive tests showed the product to be 
ineffective as a mosquito repellent in practical use in 
mosquito infested areas. The firm was informed when 
tests were to be made in both places and told that their 
representatives could be present, but none appeared. Re¬ 
port of preliminary tests was sent to the firm on 
April 7, 1952 and a report of more complete tests was 
sent on May 5,1952. 

Meanwhile, on March 27, 1952, registration under pro¬ 
test was requested and, as required by law, such registra¬ 
tion was issued on April 10, 1952. At the same time the 
firm was warned that the product had no value as a mos¬ 
quito repellent and was specifically told that the labeling 
was in violation of the Act. 

On May 13, 1952, in the regular course of his work, 
our investigator, William B. Tiedt, sampled a shipment 
of MOSKEETO-LITES made about April 23, 1952 to Mc¬ 
Kesson and Robins, Inc., Chicago, Illinois. These sam¬ 
ples were tested nad found to be worthless as insect re- 
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pellents. Seizure action was accordingly initiated on 
4892 cartons more or less. We were informed that court 
action would be taken on the case on June 23, 1952, and 
we were prepared for trial on that date. However, the 
claimant requested and was granted a stay of action be¬ 
cause he lacked experimental work to support his case. 
On June 11, 1952, a second shipment, originally 8400 car¬ 
tons, invoiced at $4025.00, was sampled at McKesson and 
Robins, Inc., Chicago, Illinois, and seizure action on it, 
presumably to he combined with the first seizure, has been 
initiated. We have had no report of the result of this 
seizure. 

In view of the inability to obtain a speedy decision in 
the Chicago seizure and to avoid what in our opinion is 
continued fraud on the public, the additional seizure ac¬ 
tion 'which is not under the jurisdiction of the 
150 Federal District Court for the District of Columbia 
vras initiated, recommendation for seizure having 
been made on June 25, 1952. This shipment was made on 
June 14, 1952. 

We were informed on July 2, 1952 that injunction pro¬ 
ceedings against our Chicago investigator and others 
within the jurisdiction of the District Court for the North¬ 
ern District of Illinois had been initiated the previous day. 

/s/ Webster G. Reed 

Webster G. Reed, Chief, 
Insecticide Division 

Subscribed and sworn to before me at Washington, D. 
C., this 14th day of July, 1952. 
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178 Filed Aug 19 1952 Harry M. Hull, Clerk 

Affidavit. 

STATE OF WISCONSIN 
WINNEBAGO COUNTY SS. 

Frank D. Turner, being first duly sworn, on oath de¬ 
poses and says; that he is an adult resident of Winne¬ 
bago County, Wisconsin, and the president of Victrylite 
Candle Co., a Wisconsin corporation, having its principal 
place of business in the city of Oshkosh, Winnebago 
County, Wisconsin; that he makes this affidavit to provide 
the Court with the correct facts, having read the affidavit 
of Webster G. Reed, dated July 14, 1952 and attached to 
defendants’ motion for summary judgment dated July 29, 
1952; 

That on or about August 1, 1951, deponent, together 
with Frank B. Keefe, then counsel for plaintiff herein, 
had a conference with Webster G. Reed, then Chief of 
Insecticide Division, Livestock Branch of the Production 
and Marketing Administration, United States Department 
of Agriculture, at his office, Washington, D. C., and that 
deponent then informed said Webster G. Reed that the 
attorney who wrote the letter of July 20, 1951, indicating 
“that all sales outlets were directed to withdraw the prod¬ 
uct from sale and to discontinue advertising”, wrote such 
letter without authority from Victrylite Candle Co. 

Dated August 13,1952. 

/s/ Frank D. Turner 

Subscriber and sworn to before me this 13 day of Au¬ 
gust, 1952. 

/s/ Bernice Montgomery 
Notary Public, 

Winnebago County, Wis. 

My commission expires: Jan. 30, 1955. 
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Copies of attached affidavit were served by mail on all 
attorneys for defendants on Aug. 14, 1952. 

/s/ Edward Brodkey 
Atty for Pltffs 

• • • « 

179 Filed Aug 19 1952 Harry M. Hull, Clerk 

Affidavit. 

STATE OF WISCONSIN 
WINNEBAGO COUNTY SS. 

Casimir Kranc, being first duly sworn, on oath deposes 
and says; that he is an adult resident of Winnebago 
County, Wisconsin, and that he is employed by Victrylite 
Candle Co., plaintiff herein: 

That on February 25, 1952, in company with Charles F. 
Nolan, counsel for said company, and W. M. Van Horn 
and B. F. Sheema of the Institute of Paper Chemistry, 
called at the Office of the Insecticide Division of the Live¬ 
stock Branch of the Production and Marketing Adminis¬ 
tration for a meeting which had been previously arranged 
with Dr. W. G. Reed; 

That at said meeting, application for registration of 
Moskeeto-Lites, a product manufactured by plaintiff cor¬ 
poration was submitted, and that samples of such light 
were brought to said meeting, and that Dr. Sheema and 
Dr. Van Horn, scientists of the Institute of Paper Chem¬ 
istry, which had conducted tests of this product, were 
there available for questioning by the officials of the Insec¬ 
ticide Division; 

That deponent has read the affidavit of Charles F. 
Nolan relating to that meeting and that the facts therein 
stated are correct and not repeated herein; that pursuant 
to directions given by Dr. Griffin to the office of Hon. 
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William K. Van Pelt, Congressman from this Congres¬ 
sional District, deponent herein shipped the sam- 
180 pies of Moskeeto-Lite exactly as requested and that 
he was informed that Dr. Griffin would notify Vic- 
try-lite Candle Co., when the tests were to be made so 
that someone representing Victrylite Candle Co., could be 
in attendance; 

That on April 9, 1952, a letter directed to deponent 
arrived during his absence from the city; that on his re¬ 
turn to the office, he found this letter from Dr. Reed indi¬ 
cating that tests w’ere to be conducted on the afternoon of 
April 10, 1952, at Beltsville, Maryland, and that “a wire 
will be sent you a day in advance so that you may have 
an observer present, if you so desire”; 

That said letter also stated that certain tests were made 
which W. G. Reed described as “preliminary tests ” and 
that these tests were made on March 26 and 27, 1952, and 
that such tests were made without any notice to Victrylite 
Candle Co., plaintiff herein. 

Dated August 13, 1952. 

/s/ Casimir Kranc 


Subscribed and sworn to before me this 13 day of Au¬ 
gust, 1952. 


/s/ Bernice Montgomery 
Notary Public, 
Winnebago County, Wis. 


My commission expires: Jan. 30, 1955. 

• • • • 
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Affidavit 

STATE OF WISCONSIN 
WINNEBAGO COUNTY SS 

Charles F. Nolan, being first duly sworn on oath, de¬ 
poses and says that he is an adult resident of the City of 
Oshkosh, Winnebago County, Wisconsin and has practiced 
law therein since 1933; that prior to the death of Frank 
B. Keefe on February 6, 1952 and except for the 12 years 
in which said Frank B. Keefe served in the Congress of 
United States, that deponent has been his law partner and 
that deponent knew of the activities of the late Frank B. 
Keefe in his representation of Victrylite Candle Company 
as its counsel in a matter relating to its application for 
registration of a product originally known as “House & 
Garden Light’ ’ and later improved, modified, altered and 
produced under the name “Moskeeto-Lites”; that imme¬ 
diately prior to August 2, 1951 said Frank B. Keefe, now 
deceased, went to Washington D. C. in company with 
Frank D. Turner, President of plaintiff corporation; that 
on his return from Washington he had an office conference 
with deponent herein on the matter of the registration of 
the House & Garden Light in which he described the con¬ 
ference held with W. G. Reed and other officials of the 
Department of Agriculture in Washington and that at such 
conference Mr. Frank D. Turner, President of Vic- 

182 trylite Candle Company, had told said Reed and the 
other officials that the letter of July 20, 1951 was 

written without the authority of the Victrylite Candle 
Company in so far as it related to withdrawing the prod¬ 
uct from sale and discontinuing all advertising until fa¬ 
vorable action on the application; 

That Mr. Keefe also indicated to deponent that one 
E. L. Griffin, who was then Assistant Chief of the Insecti¬ 
cide Division, had dominated all discussions and that Mr. 
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Griffin was extremely antagonistic to the product which 
Victrylite Candle Company had presented for registra¬ 
tion; that said Frank B. Keefe had been a member of the 
House Select Committee to Investigate the Use of Chem¬ 
icals in Food Products, begun under the authority of 
House Resolution 323, 81st Congress, 2nd Session, a com¬ 
mittee which was established in large measure because of 
Frank B. Keefe’s interest in the subject and that follow¬ 
ing Mr. Keefe’s retirement from Congress he followed 
the hearings in that committee with great interest; that 
sometime after the appearance of said E. L. Griffin be¬ 
fore that committee on Tuesday, June 19, 1951 that said 
Frank B. Keefe called deponent’s attention to Mr. Grif¬ 
fin’s testimony before that committee where in response 
to questioning of Vincent A. Kleinfeld then counsel to that 
committee and now appearing as attorney for defendant 
herein, said Griffin read a prepared statement in which 
he wanted the authority for registration under protest to 
be omitted and to give authority to the department to 
refuse registration, although Griffin indicated that the 
provision for registration had not caused any difficulty. 

That following the sudden death of Frank B. Keefe 
on February 6, 1952 that deponent w*ent to Washington 
on or about February 25, 1952 and presented a new prod¬ 
uct, “Moskeeto-Lites”, and submitted the forms for the 
registration thereof; that accompanying deponent and 
Casimir Kranc were two eminent scientists and technicians 
who had made tests of the product in the Institute of 
Paper Chemistry; that these tests were made under spe¬ 
cial procedure developed in the Institute of Paper Chem¬ 
istry because as Charles J. McCormick, Undersecretary of 
Agriculture, stated in his letter of August 15, 1951 to 
the Hon. John R. Steelman, WTiite House, Wash- 
183 ington D. C., “There has never been any consider¬ 
able amount of interest in insect repellent candles 
and consequently no detailed test procedures for the eval- 
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nation have ever been developed”; that these scientists 
were there with their tests, their laboratory notebooks, 
and all other items available for questioning by the de¬ 
partment officials but that such officials displayed an ar¬ 
rogant disinterest in any tests which had been made; 

That although the product had been strengthened, the 
potency had been increased, and a vapor booster ring had 
been added the Department officials of that Branch showed 
a complete lack of interest in the product; although other 
officials in the Bureau of Entomology and Plant Quaran¬ 
tine, who had engaged in repellency of mosquitoes in mas¬ 
sive proportions, a task for which this product was not 
designed, were friendly and helpful in the discussions 
with the scientists of the Institute of Paper Chemistry; 

That on March 3, 1952 the company submitted changes 
and modifications of the printing for the container label¬ 
ing, all of which was done to obtain more favorable con¬ 
sideration of the application, but that on March 18, 1952 
Webster G. Reed wrote deponent that “we would not ex¬ 
pect this product to have practical use as a mosquito re¬ 
pellent”, and while the letter indicated that they would 
make tests as promised Congressman Van Pelt and Con¬ 
gressman Anderson that Reed was “not at all hopeful 
that they will give any more favorable results than were 
obtained from the samples of House & Garden Light 
which we tested”; and that it was apparent that the item 
had been prejudged by Reed and the Live Stock Branch 
on the basis of one test which was reported to Mr. Steel¬ 
man but otherwise not communicated to Victrylite Candle 
Company, being described as “Test No. 7” wherein two 
people from the Department attempted to gain complete 
protection in the open at night in a mosquito infested re¬ 
gion on the Patuxent River with the use of but one 
candle; 

That deponent received a letter dated February 26, 
1952 from the office of Congressman William K. Van Pelt 


90 A 


of this Congressional District advising that Dr. Griffin of 
the Department of Agriculture had asked for twelve 
candles to be sent to Bradenton, Florida and twelve 
candles to Beltsville, Maryland and “that the Vic- 

184 trylite Candle Company would be contacted when 
the tests were to be made so that someone repre¬ 
senting the company could be in attendance”; 

That on April 9, 1952 deponent received from Hon. 
Walter Horan, Member of Congress from the State of 
Washington, a letter of Roger W. Lennartson, Assistant 
Administrator of the Production and Marketing Adminis¬ 
tration, Department of Agriculture, which set forth cer¬ 
tain tests which were conducted prior to any notices given 
to Victrylite Candle Company; that these tests were the 
tests described as “preliminary tests” in the letter received 
at Victrylite Candle Company on the same day, April 9, 
1952; which Mr. Kranc later received on his return to the 
City. 

/s/ Charles F. Nolan 

Subscribed and sworn to before me this 13 day of Au¬ 
gust 1952. 

/s/ Bernice Montgomery 

Notary Public, Winnebago County, Wis. 

My comm. exp. Jan. 30, 1955. 

• • • • 

185 Filed Aug 19 1952 Harry M. Hull, Clerk 

Affidavit 

STATE OF ILLINOIS) 

COUNTY OF COOK ) 

ss. 

JERRY P. FLANIGAN, being first duly sworn on his 
oath deposes and says that he is an adult resident of the 
City of Chicago in the County and State aforesaid; that 


he is the Sales Manager of the plaintiff herein and has 
knowledge of the facts: 

Affiant says that on or about July 18, 1951, in Wash¬ 
ington, D. C., affiant had a conversation with W. G. Reed 
and E. L. Griffin of the Insecticide Division, Live Stock 
Branch, Production and Marketing Administration of the 
Department of Agriculture in which Mr. Reed told affiant 
that the product House and Garden Lites With and Ef¬ 
fective Mosquito Repellent were worthless as a mosquito 
repellent and could not be sold as such. When asked 
whether the Department had made any tests to determine 
that such was the case, Mr. Reed responded that the 
tests they had then made consisted of having one of the 
Department’s employees take a candle home with him and 
placing it on the arm of his chair; Mr. Reed said the em¬ 
ployee in question was bitten by a mosquito; whereupon 
this affiant asked Mr. Reed upon which arm such em¬ 
ployee was bitten and how many times. To this question 
Mr. Reed did not know the answer and Mr. Griffin just 
shrugged. Affiant asked Mr. Reed if he would reg- 
186 ister the product. Mr. Reed answered that if an 
application for registration were presented, he 
would “have” to look at it, but that he recommended that 
all insect repellent claims for the product be dropped and 
the product be sold as a simple candle, regardless of 
whether or not it contained the chemical “448”. 

And affiant charges that Mr. Reed’s mind was made up 
to reject any application for registration of the product 
no matter what was shown him by way of the results 
of tests or otherwise. 

/s/ Jerry P. Flanigan 

Subscribed and sworn to before me this 14th day of 
August, 1952. 

/s/ Arthur Gettleman 

Notary Public 



